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Current Topics. 
SERVICE OF PROCESS ON SUNDAY.—In the Superior Court 
of Cincinnati in the case, of Stapleton v. Reynolds, 5 Am. 


Law Record, 242, the court held that in Ohio, a service of 


summons in a civil action on Sunday is good. For the origin 
of the rule forbidding the exercise of judicial acts on the sev- 
enth day, it is necessary to go back some distance into his- 
tory. It would appear that in the early history of Christian- 
ity courts were held on Sunday, as well as upon other days. 
3 Bl. Com. 275., As the church became more powerful, how- 
ever, this prohibition was made by canon, and was incorpor- 
ated in the Theodosian code. This code was confirmed by 
William the Conqueror and Henry II.,and became part of the 
common law of England. But these canons referred only, to 
judicial acts, and not to ministerial acts. The canon was 
“ Nullus espiscopus vel infra: positus die dominico causas 
judicare praesumat.” Afterward, in Mackalley’s Case, 9 
Coke’s Rep. 66, it was resolved by all the judges of England, 
“that no judicial act ought to be done on that day, Sunday, 
but ministerial acts may be lawfully executed on the Sun- 
day, for otherwise, peradventure, they can never be execu- 
ted, and God permits things of necessity to be done that day, 
and Christ says in the Gospel, bonum est benefacere in Sab- 
batho.” See also Drury v. Defontaine, 1 Taunt. 136. The 
statute 29 Car. 2, c. 7, 56, settled the law. That statute pro- 
hibited the service or execution upon the Lord’s day of “ any 
writ, process, warrant, order, judgment or decree, except in 
cases of treason, felony, or breach of the peace,”’ and declared 
“that the service of every such writ shall be void.” Swan 
v. Broome, 3 Bur. 1596. The doctrine of the common law has 
been recognized in this country. Johnson v. Day, 17 Pick. 
106; Allen v. Deaming, 14 N. H. 137. The Supreme Court of 
Illinois has lately gone farther than any other court, in allow- 
ing the doing of acts—judicial and ministerial—on Sunday 
having held in Fairbury, Pontiac & N. W. R. R., 6 Chicago 
Leg. News, 190, that a bill in chancery may be filed on that 
day if necessary. 


LIABILITIES OF STOCKHOLDERS.—In the United States Cir- 
cuit Court, in this city, on the 26th ult., another case grow- 
ing out of the bankruptcy of the North Missouri Insurance 
Company, was decided by Judge Dillon, on appeal from the 
district court. The facts of this case are as follows: John 
Farrar, the complainant, in December, 1871, purchased of said 
company $1,000 of its capital stock, paying therefor by his 
note secured by deed of trust on real estate. Complainant 
after the company’s bankruptcy, brought his bill against 
Wm. R. Walker, its assignee, setting forth that he was in- 
duced by fraudulent repre:eatations made to him by the offi- 
cers of the company to subscribe for the stock in question, 
and also that the stock he purchased was part of an over- 
issue. It appeared from the bill that the company’s articles 
of association provided that its capital stock should be $100,- 
000, with power to increase the same by a vote of the stock- 
holders to $1,000,000. The statute under which the company 
was organized provides that the capital stock of a corpora- 
tion may be increased by a vote of the stockholders, to any 
amount not exceeding double the amount of its authorized 
capital. The capital of the company was by a vote of its 
stockholders increased first to $200,000, and afterwards to 
$500,000. The increase in both instances being prior to the 
date of complainant’s purchase of stock. Subsequently (Feb- 
ruary 11, 1873), and after complainant’s purchase, the legisla- 


ture of Missouri passed an act, reciting that the stockholders 
of the company had in good faith increased its capital stock 
to $500,000, and declaring the authorized capital to be that 
amount. 

Complainant further alleged that at the time he became a 
stockholder the company’s authorized stock was only $200,- 
000; that the previous increase to $500,000 was illegal and 
void; that all of the $200,008 stock was disposed of before he 
purchased ; and that the act of February 11, 1873, above cited, 
only operated as an increase of the stock from and after the 
date of the passage of that act, and did not relate back so as 
to legalize previous over-issues; moreover that the company 
failed to take certain statutory steps necessary to perfect the 
increase, and, therefore, that the company had no stock to 
sell at the date of complainant’s supposed purchase, and con- 
sequently that he never was a stockholder. The prayer of 
the bill was that the note given for the stock be cancelled, and 
the deed of trust securing the same set aside. To this bill 
the assignee demurred. 

The question as to the effect of the misrepresentations com- 
plained of having been previously settled in a former case 
between the same parties (Farrar v. Walker, 3 Dillon, 506), 
the only question to be determined was as to the over-issue 
of stock. 

On the hearing, the assignee was proceeding to argue that, 
independent of the above mentioned act of February 11, 1873, 
the validity of the increase of stock could not now be chal- 
lenged by complainant, when the court, Dillon, Circuit Judge, 
said that further argument was unnecessary ; that nothing of 
any moment appeared to be alleged by complainant which 
was not covered by the act of February 11, 1873. All that 
was to be considered was the the effect of that act, and com- 
plainant was estopped by it. The demurrer to the bill was 
therefore sustained, and the bill dismissed, affirming the de- 
cision of the district court. 

SUBMISSION TO SUPERIOR FORCE” AS AN ExcusE.—In 
the case of WeLemore v. Louisiana State Bank, in error to 
the Circuit Court of the United States for the District of 
Louisiana, decided by the Supreme Court of the United 
States during its last term, this question was considered. 
The facts in the case were as follows: The plaintiff was the 
owner of certain promissory notes and acceptances, in pos- 
session of the commercial firm in New Orleans of which he 
was a member, which were pledged by the firm, in 1861 and 
1862, to the bank, as security for money loaned to them, This 
paper was not met at maturity, and with the collaterals 
pledged for its repayment remained in the bank until the 11th 
of June, 1863, when the bank was put in liquidation by order 
of Major General Banks, and its effects transferred to military 
commissioners, appointed to close it up. The officers of the 
bank, while submitting to this order because they had no 
power to resist it, deemed it unjust and oppressive, and en- 
tered a protest against it, on their minutes. During the ad- 
ministration of the affairs of the bank by these commission- 
ers, the pledged paper was sold for less thanits face. In Jan- 


uary, 1866, the military liquidation ceased, by order of Major 
General Canby, and the effects of the bank which were un- 
administered were restored to the corporators. The plaintiff, 
on the theory that the securities were parted with illegally, 
sought to make the bank responsible for the proceedings of 
the commissioners, but this the court held he could not do, as 





no act was done, or omitted to be done by the bank, incon- 
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sistent with its duty ; for it was only bound to take that care 
of the pledge which a careful man bestows on his property. 
It was the duty of bank to return the pledge, or show a good 
reason why it could not be returned. This it had done bv 
proof, that without any fault on its part, and against its pro- 
test, the pledge was taken from it by superior force, and 
where this is the case, the common law as well as the civil 
law holds that the duty of the pledgee is discharged. 2 Kent, 
579; Story on Bailments, section 339; Commercial Bank v. 
Martin, 1 Annual, 344. That the proceedings of General Banks 
and the liquidators appointed by him constituted “ superior 
force,” which no prudent administrator of the affairs of a cor- 
poration could either resist or prevent, the court considered 
too plain for controversy. It was in the midst of war that 
the order was made, and with an army at hand to enforce it, 
there was nothing left but submission under protest. Any 
other course of action, under the circumstances, instead of 
benefiting, would have injured every one who had dealings 
with the bank. It had turned out that the plaintiff had suf- 
fered injury, but not through the fault of the officers of the 
bank, for they retained the notes and bills long after the paper 
for which they were given as security had matured, and until 
they were dispossessed of them by military force. Under 
such circumstances they had discharged every duty which 
they owed to the plaintiff, and if loss had been occasioned in 
consequence of the military order in question, the bank 
was not responsible for it. 


PRACTICE IN THE FEDERAL CouRts.—In the same court, at 
the same term, in the case of Nudd et al v. Burrows, Assig- 
nee, in error to the Circuit Court of the United States, for 
the Northern District of Illinois, Mr. Justice Swayne, who 
delivered the opinion of the court, in overruling the objec- 
tion of the appellants, that in charging the jury in the court 
below the judge commented upon the evidence, said : “‘ Ques- 
tions of law are to be determined by the court—questions of 
fact by the jury. The authority of the jury as to the latter 
is as absolute as the authority of the court with respect to 
the former. No question of fact must be withdrawn from the 
determination of those whose function it is to decide such 
issues. The line which separates the two provinces must not 
be overlooked by the-court. Care must be taken that the 
jury is not misled into the belief that they are alike bound by 
the views expressed upon the evidence, and the instructions 
given as to the law. They must distinctly understand that 
what is said as to the facts is only advisory, and in nowise in- 
tended to fetter the exercise finally of their own independent 
judgment. Within these limitations it is the right and duty 
of the court to aid them, by recalling the testimony to their 
recollection, by collating its details, by suggesting grounds of 
preference where there is contradiction, by directing their 
attention to the most important facts, by eliminating the true 
points of enquiry, by resolving the evidence, however com- 
plicated, into its simplest elements, and by showing the bear- 
ing of its several parts and their combined effect, stripped of 
every consideration which might otherwise mislead or con- 
fuse them. How this duty shall be performed depends in 
every case upon the discretion of the judge. There is none 
more important resting upon those who preside at jury trials. 
Constituted as juries are, it is frequently impossible for them 
to discharge their function wisely and well without this aid. 
In such case chance, mistake, or caprice may determine the 
result.” Games et al. v. Stiles, 14 Pet. 337; U.S. v. Fourteen 
Packages, Gilp. 254; 1 Taylor’s Evid. 35. 

In this case, a second objection as a ground for appeal was, 
that before the judge began his charge to the jury, the counsel 
for the defendants requested him, in giving it, to conform in 
all things to the practice of the courts of record and the law 





of the state. This he refused to do. He also refused to allow 
the jury to take with them to their room the written instruc- 
tions he had given them, and likewise, the account book, bills 
of lading, and additional papers which had been introduced 
in evidence, other than the depositions. To each of these re- 
fusals the defendants excepted. The practice act of Illinois 
provides, that the court in charging the jury shall instruct 
them only as to the law of the case; that no instruction shall 
be given unless reduced to writing; that instructions asked 
shall not be modified by the court except in writing; that the 
instructions shall be taken by the jury in their retirement and 
returned with the verdict ; and that papers read in evidence, 
other than the depositions, may be carried froin the bar to 
the jury. 1 Gross’ Stat. 289. It isdeclared by the act of Con 
gress of June 1, 1872, section 5, “ that the practice, pleadings, 
and forms and modes of proceeding in civil causes, other than 
equity and admiralty causes, in the circuit and district courts 
shall conform as near as may be” to the same things “ exist- 
ing at the time in the courts of record of the state within 
which such circuit and district courts are held.” In affirming 
the judgment of the court below, the purpose of this provi- 
sion, said Mr. Justice Swayne, was apparent upon its face. No 
analysis was necessary to reach it. It was to bring about uni- 
formity in the law of procedure in the federal and state courts 
of the same locality. It had its origin in the code enactments 
of many of the states. While in the federal tribunals the 
common-law pleadings, forms, and practice were adhered to, 
in the state courts of the same district the simpler forms of 
the local code prevailed. This involved the necessity, on the 
part of the bar, of studying two distinct systems of remedial 
law, and of practicing according to the wholly dissimilar re- 
quirements of both. The inconvenience of such a state of 
things was obvious. The evil was a serious one. It was the 
aim of the provision in question to remove it. This was done 
by bringing about the conformity in the courts of the United 
States which it prescribes. The remedy was complete. The 
personal administration by the judge of his duties while sit- 
ting upon the bench was not complained of. No one objected 
or sought a remedy in that direction. 

There was nothing in the act to warrant the conclusion that 
it was intended to have such an application. If the proposition 
of the consel for the appellant were correct, the powers of the 
judge, as defined by the common law, were largely trenched 
upon. A statute claiming to work this effect must be strictly 
construed. But no severity of construction was necessary 
to harmonize the language employed with the vlew ex- 
pressed. The identity required was to be in “the practice, 
pleadings, and forms and modes of proceeding.” The per- 
sonal administration of the judge in the discharge of his sep- 
arate functions was, in his judgment, neither practice, plead- 
ing, nora form nor mode of proceeding within the meaning 
of those terms as found in the context. The subject of these 
exceptions was, therefore; not within the act. 

There are certain powers inherent in the judicial office. 
How far the legislative department of the government can 
impair them or dictate the manner of their exercise are 
interesting questions, but it was unnecessary in this case to 
consider them.—Houston v. Williams, 13 Cal., 24. 


CoRPORATION ENTERING INTO PARTNERSHIP — ULTRA 
VireEs.—In the case of Allen et al.v. Woonsocket Co., re- 
cently decided by the Supreme Court of Rhode Island, a cor- 
poration had been created by the legislature of Rhode Island. 
Nothing in the act of incorporation specified the business to be 
done, nor did anything in the corporate name suggest it. All 
the stock was held by a single stockholder. The corporation 
having entered into a partnership with one A., to be term- 
inated at will by the corporation, the court held that this was 








— 2 2 2 ee me ee ee i ee ee Ue 


an 
Ir 
pa 


pa 
thi 
co! 
et 

the 
sto 
an 
cel 
sal 
bu 


of 
the 








all 


— 





October 20, 1876.] 





CENTRAL LAW JOURNAL. 





669 











not ultra vires on the part of the corporation. Two leading 
English cases on this subject were cited on the argument, viz: 
Charlton, Newcastle & Carlisle Railroad, 5 Jurist (N.s.), 1097, 
and Shrewsbury v. North Staffordshire Railroad, 35 L. J- 
Chy. 156, and the following four American cases were con- 
sidered by the court not to effect the principle laid down in 
the case at bar: 1. Whithenton Mills v. Upton et al.,10 Gray, 
582. These mills were incorporated for the purpose of man- 
ufacturing cotton goods. In 1842, the persons who had pre- 
viously furnished machinery, etc., for them failed, and one 
M. bought the tools, machinery and stock, and hired the 
foundry. M. and the plaintiffs then made an agreement by 
which the plaintiffs were to advance the money to pay for 
said tools, machinery, stock and rent, and for the labor re- 
quired. M. was to have a salary, and the profits on the busi- 
ness were to be divided for five years. Subsequently the 
agreement was extended to seven years, the business to be 
done under the name of W. Mason & Co., buildings and ad- 
ditional machinery obtained, and it was afterwards extended 
for three years more. In the purchase of machinery for the 
mills, the parties dealt with each other as strangers. M. con- 
tributed to the partnership nothing but his skill and patent 
rights. And it appeared that other corporations for manu- 
facturing cotton and woolen goods had machine-shops for 
making their own machinery, and some such corporations 
had sold machinery to other mills. The court held that the 
corporation could not make a contract by which the control 
of its business should be put beyond the control of its officers 
or agents; that the corporation could not engage in any busi- 
ness foreign to that for which it was created, or enter into 
any partnership for that purpose ; and that the charter was a 
public law, and all persons dealing with them must take no- 
tice of the extent of their powers. The court said it was not 
necessary to decide the question of the liability to third per- 
sons, nor the question of ratification by stockholders. The 
suit was to set aside proceedings in insolvency and they were 
set aside. 2. N. Y. & Sharon Canal Co. v. Fulton Bank, 7 
Wend. 412. A canal was made partly in Connecticut and 
partly in New York. The projectors obtained a separate 
charter from each state, but the corporations had the same 
stockholders and the same officers, and by law they had con- 
solidated the stock. The suit was to recover funds deposited 
in bank in the joint name. The court said it was not neces- 
sary to decide whether corporations might consolidate or 
form a partnership, although general principles were against 
such powers, but they were tenants in common of the funds 
and could sue for them. 3. Catskill Bank v. Gray & Ulster 
Iron Co. 14 Barb. 479. The Ulster Iron Company leased to 
Gray its works for five years, reserving a part of the profits 
for rent, etc., with privilege to purchase at the end of the 
term. The suit was on drafts, drawn by the superintendent 
and accepted by Gray, and the claim was to hold the Ulster 
Iron Company as partners. Counsel for the Ulster Iron Com- 
pany contended there was no partnership, and the company 
could not form one. The court held that the Ulster [ron Com- 
pany had an interest in the profits as profits, and were liable to 
third persons as partners, and that they could make such a 
contract as was made. 4. Marine Bank of Chicago v. Ogden 
et al. 29 Ill. 248. The Marine Bank was incorporated under 
the general law and could only receive ten per cent., and its 
stockholders were individually liable. The Chicago Insur- 
ance Company, under an eld charter, could take twelve per 
cent. on loans. Both were under public acts. They had the 
same stockholders’ officers and used the same room and vault, 
but their accounts were kept separate, and separate dividends 
were made. The profits of the bank in selling exchange, and 
of the insurance company on loans, were divided between 
the two. All the moneys in the vault were the property of 














the insurance company. Checks upon the bank were paid by 
the offi-ers of the insurance company, and charged in account 
against tne bank. The plaintiffs had deposited money with 
the insurance company, and sued the bank on the ground of 
liability as partner. There had been a depreciation in bank 
bills. It was held that it was a general deposit, and the 
holder of the check was not obliged to take payment in de- 
preciated funds, also, that the two corporations could not 
form a partnership but could make joint contracts. Here they 
were not jointly sued. The court below had instructed the 
jury that if they were satisfied the bank was the real party in 
interest, and the insurance company only its agent to carry on 
the business, they might hold the bank liable, although the 
business had been done in the name of the agent. The ver- 
dict was for the plaintiff and it was affirmed. 


Taxation of Shares of National Banks. 


ST. LOUIS NATIONAL BANK v. PAPIN ; NATIONAL BANK 
OF MISSOURL v. SAME ;s THIRD NATIONAL BANK v. SAME; 
FOURTH NATIONAL BANK vy. SAME; VALLEY NATIONAL 
BANK v. SAME; MERCHANTS NATIONAL BANK v. SAME. 


United States Circuit Court, Eastern District of Missouri, September 
Term, 1876. 


Before Hon. Joun F. Ditton, Circuit Judge, and Hon, Samvet Treat, 
District Judge. 


1. Tax Levy—When Equity will Interfere.—Shares being taxable and 
no excessive valuation being complained of, equity will not restrain the col- 
lection of the taxes, through the assessing officers may have urrived at a correct 
result by some erroneous method. 


2. Rule of Construction of Statutes—Where an act of the legislature is 
susceptible of two interpretations, one of which will overthrow the act or make 
it unconstitutional, and the other will support the act and give it effect, the latter 
is to be adopted by the judicial branch of the government. This principle is 
one which commends itself to the federal courts with great force, in all cases 
where they are called upon to expound and apply state legislation, and especially 
so where courts are asked to overthrow the revenue laws of the states. 

3. Construction of National Banking Act — By the section of the 
National Banking Act, (Rev. Stats. sec. 5219), which permits the states to au- 
thorize all the shares held in national banks by any person, to be included in 
the valuation of his persvnal property, and to be assessed at the place where the 
national bank is located, subject to the restriction ‘‘ that the taxation shall not 
be at a greater rate than is assessed upon other moneyed capital in the hands of 
individuals,’’ Congress has limited the states to taxation upon the shares in 
national banks as distinguished from taxation of the banks eo nomine upon 
their property or capital. A state can not evade the restrictions of the act by 
requiring the value of the property of the bank to be added to the value of the 
shares otherwise ascertained, and thus produce an unfavorable discrimination 
in the taxation of bank shares. 

4. Missouri Revenue Act—National Banks -—As regards national banks, 
sec. 35, of the Revenue Act of this state may be construed as intended to impose 
a tax upon the shares only in such banks at their actual cash value, to be esti- 
mated by the taxing officers upon an enquiry inter alia into the actual value of the 
property of the banks, so far as it imparts or confers a value upon the shares. 


The national banking act permits all the states to authorize all the 
shares held in national banks by any person to be included in the valu- 
ation of his personal property, and to be assessed where the national 
bank is located, subject to the restriction, (the only one here involved), 
that such shares shall not be taxed ‘‘at a greater rate than is assessed 
upon other moneyed capital in the hands of individuals.” [Rev. Stats. 
sec, 5 219.] The constitution of Missouri requires all property to be 
taxed in proportion to its value. In the revenue act of the state of Mis- 
souri, approved March 30, 1872 (Wag. Stat. ch. 118) are the following 
provisions in respect to the taxation of property and shares in corpora- 
tions. 

Section 35 of this act provides as follows: * * * ‘ Person’ own- 
ing shares of stock in banks or any joint stock institution or association 
doing a banking business, or any insurance company, whether fire, ma- 
rine, life, health, accident, or other insurance, incorporated under or by 
any law of the United States or of this state, are not required to deliver 
to the assessor a list thereof; but the president or other chief officers of 
such corporation shall, under oath, deliver to the assessor a list of all 
shares of stock held therein, and the names of the persons who hold the 
same, and shall also state the actual cash value of such stock and all the 
property belonging to such corporation. In estimating the value of 
such stock and property, the sfficer making the same shall estimate and 
include all reserve funds, undivided profits, premiums or earnings, and 
all other values belonging to such corporation, which cash value shall 
be assessed and taxed as other personal property. Insurance companies, 
or any corporations doing business on the mutual plan without capital 
stock, shall make like returns of the net value of alt assets or values be- 
longing thereto, which net value shall be assessed and taxed in like 
manner; private bankers, brokers, money brokers and exchange dealers 
shall in ike manner make returns of all moneys or values of any de- 
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scription invested in, or used in, their business, which shall be taxed as 
other personal property.” 

Section 36. ‘ The taxes assessed on shares of stock embraced in such 
list shall be paid by the corporations respectively, and they may recover 
from the owners of such shares the amount so paid by them, or deduct 
the same from the dividends accruing on such shares, and the amount 
so paid shall be a lien on such shares respectively, and shall be paid be- 
fore a transfer thereof can be made.” 

Sections 37 and 18 and 120 of the act refer to the mode of proceeding 
to collect the taxes, and penalties for noncompliance with its provisions. 

Six of the national banks located in St. Louis brought in this court 
bills in equity for an injunction to restrain the collection amounting to 
$158,772.53 levied for the year 1875 under the authority of the revenue 
laws of the state upon the shares of the respective share-holders of the 
said banks. Answers were filed and proofs taken, and the cases were 
argued and submitted together 

James O. Broadhead, Henry Hitchcock, Noble § Orrick, and M. B. 
Jonas for plaintiff; F. J. Bowman, Samuel Reber and G. A. Madili for 
defendant. 

D1LLoy, Circuit Judge, Treat, D. J., concurring, 

The bills do not allege that the state has taxed or attempted to assess 
any tax against any of the banks eo nomine in respect of property 

other than real estate) owned by them in their corporate capacity. 

he only tax assessed by the state or under its authority, except a tax 
on the real estate, of which no complaint is made, is a tax upon the 
shares of the share-holders. It is not alleged in the bills, as a ground 
for injunction or relief, that the shares have in fact been valued for tax- 
ation at more than their actual cash value 

But the special ground of — is that the taxes in question are 
not authorized, and if authorized, are authorized by section 35 of the 
revenue act of 1872, above quoted, and that that section prescribes a 
mode of ascertaining and fixing the valuation of the shares (which mode 
the taxing officers of the state are bound to follow) in conflict with the 
permission given in the national banking act to the states to tax the 
shares, and which, if carried out, as it must be if any taxes whatever 
are levied under it, results necessarily as contended in taxing these shares 
more than the other moneyed capital in the state is taxed, thus at once 
contravening the restriction in this respect contained in the act of Con- 
gress, and the provision as to equality of taxation contained in the con- 
stitution of the state. 

It is contended by the counsel for the banks that by the provision of 
section thirty-five of the revenue act of 1872, above given, the legisla- 
ture has provided for taxing the share-holders not only upon the value 
of their shares as such, but in addition to this, for taxing them through 
their shares upon all the property of the bank by commanding the tax- 
ing officers to “include” the value of all such property in the valuation 
of the shares. 

It is probably a sound view of the federal legislation as it stands [Rev. 
Stat., sec. 5,219] that Congress has limited the states to taxation upon 
the shares in national banks, as distinguished from taxation of the banks 
e0 nomine upon their property or capital, and if so, the states could not 
evade the restrictions of the act of Congress by requiring the value of 
the property of the bank to be added to the value of the shares other- 
wise ascertained, and thus produce an unfavorable discrimination in the 
taxation of bank shares. The question is, whether the Legislature of 
Missouri has done what the counsel] for the banks assert. 

It must be that the language of section 35 is not*free from obscurity, 
and that has been quite manifest upon the argument, before us, since it 
showed that the counsel for the defendant have put different construc- 
tions upon it. In reaching a conclusion the court must bear in mind 
certain established principles of construction. One is, that where an 
act of the legislature is susceptible of two interpretations, one of which 
will overthrow the act or make it unconstitutional, and the other will 
support the act and give it effect, the latter is to be adopted by the ju- 
dicial branch of the government. This principle is one which com- 
mends itself to the federal courts with great force, in all cases where they 
are called upor. to expound and apply state legislation, and with more 
than ordinary persuasiveness and cogency in cases in which these courts 
are asked to overthrow the revenue law of the state. 

The court is of opinion that section 35, in respect of the valuation of 
the shares in national banks, does not necessarily require the construc- 
tion which the banks put upon it. That is to say, it does not require 
the value of the property of the bank as a corporate entity to be added 
to the value of the shares, and the whole to be divided by the number 
of shares, the quotient giving the value of each share. But its require- 
ment is to ascertain and tax the share at its actual cash value; but in as- 
certaining that value, the officer is directed to regard and include in his 
estimate all reserve funds, profits, earnings and other values. Why not? 
These are important elements in the question of value, and they should 
be included in estimating the value of the stock. From these, indeed, 
the stock derives its principal pecuniary value. Suppose the direction 
to the taxing officers was to assess the shares at their cash value, without 

rescribing how that value should be ascertained. The cash value may 

more or less than the par value, or more or less than the market value. 
The actual value of shares depends chiefly upon the capital, property 
and values owned by the bank. Any intelligent determination of the 
value of a share involves an enquiry into the assets and property of the 


ank. 
The act did not intend to make the estimate of value fixed by the 
resident of the bank conclusive. The duty of estimating the value is 
‘olved on the Officers of the state; and as respects national banks, the 
provision requiring the president of the bank to return the property of 





the bank and state its value, can and should be regarded as_ intended to 
supply the assessing officer with data to form a just and fair judgment 
as to the actual value ofthe shares. To this end, and to preclude con- 
troversy, the act directs ‘reserve funds, undivided profits, premiums or 
earnings or other values belonging to the corporations” to be included 
in estimating the value of the shares. It does not seem to us that the 
act excludes from the consideration of the assessor the liabilities of the 
bank, since these must be taken into account, if the ‘‘ actual cash value” 
of the stock and no more is to be ascertained and taxed. This view is 
confirmed by the next sentence, which requires corporations on the mu- 
tual plan to *‘ make like returns of the net value””—which would allow 
liabilities to be regarded in ascertaining the value of the assets to be 
taxed. 

We do not think a fair construction of sec. 35 requires the assessing 
officers to exclude from their consideration the liabilities and actual 
instead of nominal value of the assets of the bank, in ascertaining the 
taxable value of the property of the bank, as one means of arriving at 
the value of the shares. 

As respects national banks, our judgment is that the act of the legis- 
lature can be fairly construed as intended to impose a tax upon the 
shares only in national banks at their actual cash value; that such cash 
value is to be estimated by the taxing officers upon an enquiry inter alia 
into the actual value of the property of the banks, so far as this imparts 
or confers a value upon the shares, and that this is the purpose which 
should be judicially ascribed to the legislature rather than a purpose to 
impose taxes upon an illegal valuation. The proofs do not show that 
the valuation of the shares by the taxing officers is excessive; at all 
events an excessive valuation in fact is not made an object of relief in 
the bills. Inasmuch as the shares are taxable and no excessive valuation 
is complained of, equity would not restrain the collection of the taxes 
ever. though the assessing officers may have arrived at a correct result 
by some erroneous method. 

A decree will be entered in each case dismissing the bill of complaint. 





Powers and Liabilities of Consuls. 
DAINESE v. HALE. 
Supreme Court of the United States, October Term, 1875. 


1. Judicial Powers when Conferred.—Judicial powers are not necessarily 
Christian nations in Pagan an Mahometan countries, for the decision of contro- 
versies between their fellow-citizens or subjects, residing or commorant there, 
incident to the office of consul, although usually conferred upon consuls of 
and for the punishment of crimes committed by them. 


2. . Treaties.—The existence and extent of such powers depend on the 
treaties and positive laws of the nations concerned. In Turkey, for example, the 
judicial powers of consuls depend on the treaty stipulations conceded by the 
government of that country, and on the laws of the several states appointing 
the consuls. 


3. . The treaty between the United States and Turkey, made in 1862 
(if not that made in 1830,)has the effect of conceding to the United States the 
same privilege in respect of consular courts and jurisdiction which are enjoyed 
by other Christian nations, including civil as well as criminal jurisdiction; and 
the act of Congress of June 22, 1860, established the necessary regulations for 
carrying the jurisdiction into effect. 











. . Laws of Turkey.—But as this jurisdiction is, in terms, only such 
as is allowed by the laws of Turkey, or its usages in its intercourse with other 
Christian nations, those laws or usages must be shown in order to know the pre- 
cise extent of the jurisdiction. 

5. Treaties—Judicial Notice.—The court can not ordinarily take judicial 
notice of foreign laws and usages: a party claiming the benefit of them by way 
of justification, must plead them. 

6. C in Judgment.—The defendant, as consul-general of Egypt, in 
1864, issued an attachment against the goods of the plaintiff there situate, nei- 
ther the plaintiff nor the persons at whose suit the attachment was issued be- 
ing residents or sojourners in the Turkish dominion, but both being citizens of 
the United States. For this act the plaintiff brought suit to recover the value 
of the goods attached. The defendant pleaded his official character, and, as in- 
cident thereto, claimed jurisdiction to entertain the suit in which the attach- 
ment was issued. Held, that the plea was defective for not setting forth the 
laws or usages eS maga 4 upon which, by the treaty and act of Congress confer- 
ring the jurisdiction, the latter was made to depend, and which alone would 
show its precise exteut, and that it embraced the case in question. 


In error to the Supreme Court of the District of Columbia. 
Mr. Justice BBapLey delivered the opinion of the court. 


This action was brought to recover the value of certain goods, chatteis, 
and credits of the plaintiff, which the defendant, in November, 1864, 
then being consul-general of the United States in Egypt, caused to be 
attached. The declaration alleged that the defendants, by usurpation 
and abuse of his power as such consul-general, and for the malicious 
purpose of injuring the plaintiff, took cognizance of a certain contro- 
versy between the plaintiff and Richard H. and Anthony B. Allen, 
(all being citizens of the United States and none of them resident of or 
sojourners within the Turkish dominions at that time,) and made and 
issued the order of attachment by virtue of which the seizure in ques- 
tion was made. The defendant pleaded that at the time of issuing the 
attachment he was agent and consul-general of the United States in 
Egypt, and was furnished with a letter of credence from the President 
of the United States to the Pacha; that in his said official capacity he 
exercised the functions and duties of a minister, and by the law of na- 
tions, as well as the laws of the United States, he was invested with judicial 
functions and power over citizens of the United States residing in Egypt, 
and in the exercise of those functions took cognizance of the cause re- 
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ferred to in the declaration, and issued the attachment compalined of. 
To this plea there was a general demurrer, 

The defendant, by his plea, asked the court to take judicial notice 
that his official character gave him the jurisdiction which he assumed to 
exercise. Could the court do this? Can this court do it? 

It can not be contended that every consul, by virtue of his office, 
has power to exercise the judicial functions claimed by the defendant, 
for it is conceded that this is not the case in Christian counties. And 
whilst, on the other side, it is also conceded that in Pagan and Mohame- 
tan countries it is usual for the ministers and consuls of European states 
to exercise judicial functions as between their fellow subjects or citizens, 
it clearly appears that the extent to which this power is exercised de- 
pends upon treaties and laws regulating such jurisdiction. The instruc- 
tions given by the British Foreign Office to their consuls in the Lev- 
ant, in 1844, as quoted by Mr. Phillimore, do not claim anything more. 
They say. ‘The right of British consular officers to exercise any jur- 
isdiction in Turkey in matters which in other countries, come exclusively 
under the control of the local magistracy, depends originally on the 
the extent to which that right has been conceded by the Sultans of Tur- 
key to the British Crown, and, therefore, the right is strictly limited to 
the terms in which the concession is made. The right depends, in the 
next place, on the extent to which the Queen, in the exercise of the 
power vested in her majesty by act of Parliament, may be pleased to 
grant to any of her consular servants authority to exercise jurisdiction 
over British subjects.” Int. Law, vol. 2, p. 273, 4276. 

Historically it is undoubtedly true, as shown by numerous authorities 
quoted by Mr. Warden in his treatise on the Origin and Nature of Con- 
sular Establisments, that the consul was originally an officer of large 
judicial, as well as commercial powers, exercising entire municipal au- 
thority over his countrymen in the country to which he was accredited. 
But the changed circumstances of Europe, and the prevalence of civil 
order in the several Christian states, have had the effect of greatly modi- 
fying the powers of the consular office. And it may now be consid- 
ered as generally true, that for any judicial powers which may be vested 
in the consuls accredited to any nation, we must look to the express pro- 
visions of the treaties entered into with that nation, and to the laws of 
the states which the consuls represent. 

The transactions which are the subject of this suit took place in 1864 
and the powers of our consul-general in Egypt at that time must be 
regulated by the treaties with Turkey and by the laws of the United 
States then in force. The first treaty between the United States and 
the Ottoman Porte was concluded in 1830, and, amongst other things, 
it provided, in article III., that ‘* American merchants established in 
well-defended states of the Sublime Porte for purposes of commerce, 
shall not be disturbed in their affairs, nor shall they be treated in any 
way contrary to established usages.” By article IV. it was further pro- 
vided, as follows: “If litigations and disputes should arise between 
the subjects of the Sublime Porte and citizens of the United States, the 
parties shall not be heard, nor shall judgment be pronounced, unless the 
American Dragoman be present. Causes in which the sum may exceed 
five hundred piasters shall be submitted to the Sublime Porte, to be 
decided according to the laws of equity and justice. Citizens of the 
United States of America, quietly pursuing their commerce, and not be- 
ing charged or convicted of any crime or offence, shall not be molested ; 
and even when they may have committed some offence they shall not 
be arrested and put in prison by the local authorities, but they shall be 
tried by their minister or consul, and punished according to their of- 
fence, following, in this respect, the usage observed towards other 
Franks.” In 1848 an act of Congress was passed, entitled “* An act to 
carry into effect certain provisions in the treaties between the United 
States and China and the Ottoman Porte, given certain judicial powers 
to ministers and consuls of the United States in those countries. 9 Stat. 
276. <A treaty had been made with China in 1844, conceding to the au- 
thorities of the United States full civil and criminal jurisdition between 
citizens of the United States in that contry. The law was passed in 
reference to this treaty and to that with the Ottoman Porte before cited. 
This act contained regulations as to the mode of exercising the judicial 
powers stipulated for in the treaty with China. It conferred these 
powers upon the resident commissioner and consuls respectively, and 
authorized them to adjudicate in accordance with the law of the United 
States and the common law supplemented, when these were insufficient, 
by degrees and regulations to = made by the commissioner himself. 

he commissioner, with the advice of the consuls, was to prescribe the 
forms of processes and proceedings. By the 22d section of the act its 
provisions, so far as related to crimes committed by citizens of the Unit- 
ed States, were extended to Turkey under the treaty of 1830, to be ex- 
ecuted by the ministers and consuls of the United States in that country, 
who were ex officio vested with the powers given by the act to similar 
officials in China, so far as regarded the punishment of crime. 

It is evident that this act failed to confer upon the consuls of the 
United States in Turkey any power to exercise judicial functions in civil 
cases, whatever may have been the scope and intention of the treaty of 
1830. Whilst it may be true that the expression in the third article of 
the treaty—that American merchants shall not be disturbed in their 
affairs, nor treated contrary to established usages—was understood to 
and did confer upon American merchants the same privileges of exterri- 
toriality enjoyed by the subjects of other Christian nations, the act of 
1848 did not assume to enforce such a construction of it. But in 1860 
another act was passed to carry into effect a new treaty made with China 
in 1858, and other treaties made with Japan, Siam, Persia and other 
countries, (12 Stat., 72,) by which very full and explicit regulations 
were again made in reference to the exercise of judicial powers by min- 
isters and consuls of the United States in those countries. By the 21st 








section of this act the same declaration was made as in the 22d section 
of the act of 1848, in reference to the criminal jurisdiction to be exer- 
cised by the minister and consuls of the United States in Turkey; and a 
clause was added giving them civil jurisdiction also, as follows: “‘who”’(re- 
ferring to such minister and consuls) ‘are hereby ex officio vested with 
the powers herein conferred -—— the minister and consuls in China, for 


the purposes above expressed, so far as regards the punishment of 
crime,” [adding,] ‘and also for the exercise of jurisdiction in civil cases 
wherein the same is permitted by the laws of Turkey, or its usages in 
its intercourse with the Franks or other foreign Christian nations.” 

So far, then, as the true construction of the treaty of 1830 would per- 
mit the exercise of civil jurisdiction by our consuls, the act of {S60 
authorized it to be exercised, and supplied all the regulations necessary 
for that purpose. In 1862 another treaty was entered into with the Ot- 
toman Porte, by which, after confirming all such parts of the treaty of 
1830 as were not abrogated or changed, among other things it was pro- 
vided, in article L, as follows: “ All rights, privileges, or immunities 
which the Sublime Porte now grants, or may hereafter grant to, or suf- 
fer to be enjoyed by, the subjects, ships, commerce, or navigation of any 
foreign power, shall be equally granted to and exercised and enjoyed by 
the citizens, vessels, commerce and navigation of the United States of 
America.” If, therefore, it be true, as laid down by writers and public 
documents, that the subjects of other Christian nations have and enjoy 
in Turkey the right to have their civil controversies decided by their 
own minister and consuls, it would seem clear that under the treaty of 
1862, if not under that of 1830, the same right is guaranteed to citizens 
of the United States. 

But it is objected that in 1864 no act had been passed by Congress to 
carry the last treaty.into effect. Such an act was passed in 1866, simply, 
however, extending to Egypt and the consul-general there, the provis- 
ions of the act of 1860.—(Sec. 11 of Appropriation Bill, 14 Stat., 322.) 
This clause was probably adopted merely to obviate any doubt on the 
subject. For as treaties made under the authority of the United States 
are, by the constitution, declared to be part of the supreme law of the 
land, when they are complete in themselves and need no supplemental 
legislation to carry them into effect, such legislation is not necessary for 
the purpose of giving them force and validity. So far as relates to the 
jurisdiction in question, this is the character of the treaty of 1862, taken 
in connection with the act of 1860. The act gave the jurisdiction, so 
far as usage in Turkey would permit it. The treaty secured the consent 
of the Turkish government to its exercise. 

The state department of the United States seems to have regarded 
the treaty of 1830 as establishing the jurisdiction in question. In the in- 
structions contained in the Consul’s Manual, promulgated by the de- 
partment in December, 1862, a the learned opinion of Attorney- 
General Cushing, dated October 23, 1855,) it is said that acts of Con- 
gress of 1848 [and 1860] provide in terms for the exercise of judicial 
authority by ministers and consuls in Turkey only so far as regards the 
punishment of crime, leaving question of civil jurisdiction to stand upon 
treaties or the peculiar law of the Levant.—(Z 165.) And after referr- 
ing to the language of article LIL. of the treaty of 1830, which stipu- 
lated that “American merchants established in the well-defended states 
of the Sublime Porte for purposes of commerce, * * shall not be 
disturbed in their affairs, nor shall they be treated in any way contrary 
to established usages,” and conceding that its construction might admit 
of discussion, the following conclusions were, nevertheless, reached : 

“As to all civil affairs to which no subject of Turkey is a arty, Amer- 
icans are wholly exempt from the local jurisdiction;.and in civil mat- 
ters, as well as criminal, Americans in Turkey are entitled to the bene- 
fit of ‘the usage observed towards other Franks.’ * * * * The 
phrase in the second article enguges that citizens of the United States 
in Turkey shall not be ‘treated in any way contrary to established us- 
ages.’ The ‘established usages’ are the absolute exemption of all 
Franks, in controversies among themselves, from the local jurisdiction 
of the Porte. 

“The general doctrine thus in force in-the Levant, of the exterritori- 
ality of foreign Christians, has given rise to a complete system of pecu- 
liar municipal and legal administration, consisting of— 

“1. Turkish tribunals for questions between subjects of the Porte 
and foreign Christians ; 

‘2. Consular courts for the business of each nation of foreign Chris- 
tians; 

“3. Trial of questions between foreign Christians of different nations 
in the consular court of the defendant’s nation ; 

“4. Mixed tribunals of Turkish magistrates and foreign Christians, 
at length substituted in part for cases between Turks and foreign Chris- 
tians ; 

“5, Finally, for causes between foreign Christians, the substitution 
at length of mixed tribunals in place of the separate courts, an arrange- 
ment introduced first by the legations of Austria, Great Britain, France 
and Russia, and then tacitly acceded to by the legations of other foreign 
Christian nations.”—(Consuls’ Manual of December, 1862, 22 169-171.) 

These conclusions being publicly issued by the proper executive de- 
partment of the government, for the instruction and guidance of our 
consuls, are entitled to the highest respect in construing the statutes and 
treaties upon which their powers depend. And in view of the confirma- 
tory, as well as independent, effect of the act of 1860, and the treaty of 
1862, we have no doubt that in 1864, when the transactions in question 
took place, the minister and principal consuls of the United States in 
Turkey (including the consul-general in Egypt) had all such jurisdic- 
tion in civil causes between citizens of the United States as was permit- 
ted by the laws of Turkey, or its usages in its intercourse with other 
Christian nations. 
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But here we are met by a difficulty arising from the extreme gener- 
ality of the defence set up in the plea. What are the laws of Turkey 
and its usages in its intercourse with other Christian nations, in reference 
to the powers allowed to be exercised by their public ministers and con- 
suls in judicial matters? The plea does not inform us. It leaves the 
court to infer or to take judicial knowledge of those laws and usages. 
But can it do this? Foreign laws and usages are, as to us, matters of 
fact, and not matters of law; and although the court may take judicial 
cognizance of many matters of fact of public importance, yet, of foreign 
laws and customs, which are multiform and special in their character, 
it would be very dangerous for it to do so, at least without having had 
them brought to its attention and knowledge by previous adjudications 
or proofs. The general fact that public ministers and peooele of Chris- 
tian states in Turkey exercise jurisdiction in civil matters between their 
fellow-citizens or subjects, might be, assumed as sufficiently attested by 
the works on international law and the acts and instructions of our own 
government. But the precise extent of this jurisdiction is unknown to 
us. Whether it applies to any but residents in Turkey, or to travelers 
as well; whether to persons not in the country at all, but having prop- 
erty there, or claims against persons who are there; whether to cases 
like the present, where neither party resides in Turkey or is sojourning 
there, are questions which are not answered by the ordinary statements 
made in reference to this jurisdiction. As the powers of the consuls of 
the United States, according to the treaties and laws as they stood in 
1864, depended on the laws or usages of Turkey, those laws or usages 
should have been pleaded in some manner, however briefly, so that the 
court could have seen that the case was within them. For failing to do 
this, the plea was defective in substance, and judgment should have been 
rendered for the plaintiff on the demurrer. 

The a gem of the Supreme Court of the District of Columbia must 
be reversed, and the cause remanded with directions to allow the de- 
fendant to amend his plea on payment of costs. 





Partnership Property not Entitled to Exemption 
Under Exemption Laws. 


GAYLORD ET AL. v. IMHOFF.* 


Supreme Court of Ohio. 


Hon. Grorce W. McItvarng, Chief Justice. 
“ JoHn WELCH, 

* WitiraM Waite, 

“* GerorGE REx, 

« W. J. GrLmorz, 


Judges. 


The members of an insolvent firm are not entitled to the statutory exemptions 
out of the partnership property after it has mn seized in execution by purtner- 
ship creditors, notwithstanding all the members join in demanding the exemp- 

on. 


Error to the Superior Court of Cincinnati. 

The plaintiffs in error were plaintiffs in the Superior Court of Cin- 
cinnati, where they obtained judgment against the defendants, Michael 
Imhoff, Henry Steinegerwag and George Pfluger, partners, doing busi- 
ness as M. Imhoff & Go. Execution was issued and levied upo.a lease- 
hold and machinery belonging to the defendants as copartners. The 
defendants wrynog, | demanded the statutory exemptions out of the 
property; but the sheriff, disregarding the demands, sold the property 
and brought the proceeds into court. “the defendants then moved the 
court to give each of them the sum of $500 out of the money arising 
from the sale of the property in lieu cf the property itself. On the 


‘ hearing of the motion it was agreed between the parties as follows: 


“ That all the property levied on and sold was partnership property, in- 
cluding the leasehold, and that the affidavit and demand of exemption 
by the’ defendants were filed with the sheriff before the sale, setting 


forth that they were heads of families, residents of the state, and not: 


the owners of homesteads or any other property.”” The motion of de- 
fendants was allowed, and the court ordered the sheriff to pay to each 
of them, out of the proceeds of the sale in his hands, the sum of five 
hundred dollars; and if the proceeds should be insufficient, then to pa 
to each of the partners one-third of the sum remaining in his bende 
after the payment of costs. The plaintiff excepted to the allowance of 
the motion and of the order of the court thereon, and the rulings of the 
court in these respects are assigned for error here. 

James R. Chalien, for plaintiffs in error: 

I. The homestead exemption statutes of Ohio do not allow money, 
but only — roperty, to be selected by the judgment debtor in 
lieu of a homes he Supreme Court of Pennsylvania, under sim- 
ilar legislation, held that under no circumstance could a debtor be en- 
titled to the amount of the exemption out of the money for which his 

Hammer v. Freese, 19 Penn. 


, | ype Sse rty sells at sheriff sale. 
» per lack, C. J.; Knabb v. Drake, 23 Penn. 489, and so in N. Y.; 


Camrick v. Myers, 14 Barb. 9. 
rtnership property. 

PTL The claim of. exemption is incompatible with the partnership re- 

lation, and in conflict with the well-settled law administering partner- 

ship assets. 1. The partners are joint tenants in the stock and all 

effects—they hold per my et per tout. One cannot select as against the 


* From the advance sheets of 26 Ohio Reports. 


There can be no such selection from 





other; each might select the same article—the sheriff cannot judge. 
One partner may waive or be not entitled. By what rule could the 
joint stock be then divided? 2. The interests of an individual partner 
in the joint property is only the surplus after paying partnership debts. 
Individual creditors are postponed until the partnership debts are paid. 
Neither partner can demand a division of the joint property; unless all 
consent it must be sold. On the death of one partner, the right of pos- 
session vests exclusively in the survivor, to be administered for the ben- 
efit of creditors, the personal representative being interested only in the 
surplus. 8 Kent, 87; 4 Ves. 396; 15 Ves. 559; Story on Part. in loc ; 
United States v. Hack, 8 Pet. 271; Harrison v. Sterry, 5 Cranch, 289 ; 
United States v. Williams, 4 McLean, 236; Matlock v. Matlock, 5 Por- 
ter (Ind.), 407; Belknap v. Cram, 11 Ohio, 411; Place v. Sweetzer, 16 
Ohio, 142; Sutliffe v. Riuteemne: 18 Ohio, 181; Miller v. Estill, 5 Ohio 
St. 508; Rogers v. Meranda, 7 Ohio St. 179. 4. Partnership property 
is held in trust, 1st. For payment of partnership debt. 2d. For equita- 
ble adjustment according to the interests of the copartners. 5. Dower 
does not attach to lands held in partnership. How absurd then to allow 
surviving partners a homestead, while denying it to the widow ofa de- 
ceased partner and his orphan children! 

Ill. The exemption is a personal ag tg which the debtor may 
waive. State v. Melogne e¢al., 9 Ind. 196; Line’s Appeal, 2 Grant’s 
cases, 198; Smiley v. Bowman, 3 Ib. 132; Case v. Dunmore, 23 Penn. 
93; Bowman v. Smiley, 31 Ib. 225. In Blackburn’s Appeal, 39 Penn, 
160, it was held that an assignment for tl. benefit of creditors, without 
an express reservation of the exemption was a waiver. Failure to select 
isa waiver. Frost v. Shaw & Birchard, 3 Ohio St. 270. In this last 
case, the court held that ‘‘in case of a pledge or chattel mortgage the 
owner clearly waives the benefit of the exemption.” By parity of rea- 
soning, when an individual brings his property into the joint stock of a 
partnership he waives therein the benefit of the exemption. 

IV. In the case at bar, two of the defendants, being residents of the 
state and heads of families, would take $500 each; while a third, a non- 
resident, would get nothing. Again, a door would thus be opened for 
an insolvent firm to defeat the preference accorded in law to partnership 
creditors to the extent of the exemption. A manufacturing establish- 
ment with a capital of $50,000 and a hundred workmen, could hold the 
entire capital exempt by becoming a partnership! 

V. A legislative enactment reaching only subsequent transactions 
would answer the ends of justice far better than a forced interpretation 
of an old law, enlarging its scope beyond the intention of its framers. 

Matthews, Ramsey § Matthews, for defendants in error: 


The single question presented in this cause is whether the individual 
members of an insolvent firm, who have no individual property, may be 
awarded the statutory exemption from execution out of the firm assets. 
The affirmative of this question is maintained in 1 Cin. Sup. Ct. Rep. 
404. We ask attention to this case, and to the authorities cited, espe- 
cially Stewart v. Brown, 37 N Y, 350, and to the same effect, Burns v. 
Harris, 67 North Car. 140; In re Kertcher et a/., 8 Nat. B. Reg. 409; In 
re Young, 3 N. B. R. 113. There is also an informal report of a similar 
opinion by U. 8. Dist. Ct. Miss., to be found in vol. 1 N. B. R., p. 187. 


The opinion of the court was delivered by Gi_morE, J. 


The only question that will be considered in this cause is this: Where 
all the members of an insolvent firm join in the demand, are they enti- 
tled to the statutory exemptions out of partnership property after it has 
been seized in execution by partnership creditors ? ethink not. The 
section of the statute under which the question arises is as follows: 
“Sec. 3. That it shall be lawful for any resident of Ohio, being the head 
of a family and not the owner of a homestead, to hold exempt from levy 
and sale as aforesaid, personal property to be selected by such person, 
his agent or attorney, at any time before sale, not exceeding five hundred 
dollars in value, in addition to the amount of chattel property now by 
law exempted, The value of said sagt to be estimated and ap- 
= by two disinterested householders of the county, to be selected 

y the officer, ete.”’ 66 Ohio L. 50. 

The decision of the courts of other states upon this question, under 
kindred statutes, are calculated rather to embarrass than satisfactorily 
aid us in the construction of our own statute. The confused state of 
the law on this subject will appear from a reference to the cases men- 
tioned beluw, of which the effect only is given by way of illustration. 
Stewart v. Brown, 37 N. Y. 350, answers this question affirmatively. 
Bonsall e¢ a/. v. Comly, 44 Penn. 442, answers it in the negative ; whik 
Burns v. Harris, 67 N. C., decides that, if all the partners consent, the 
exemption must be allowed to each of the partners; but if such consent 
is not given, then it must be denied to all. There is a direct conflict be- 
tween the New York and Pennsylvania decisions; one or the other is 
right and must be followed. But we think the principles laid down in 
the North Carolina decision wholly untenable. The statute confers a 
positive right, that, in a proper case, can be asserted against the world, 
and this is a dignity that inheres in all positive legal rights. In North 
Carolina the right is so dwarfed that, in the case of partners, its exer- 
cise becomes a mere privilege, depending upon the mutual. consent of 
the"partners. It would be competent for the legislature to declare a 
right and prescribe the conditions upon which its exercise should de- 
pend; but where the statute creates and declares an absolute right, such 
right cannot be qualified, abridged, or extended by judicia] interpreta- 
tion. If, therefore, on a fair construction of the statute, insolvent 
partners, individually or collectively, are entitled to the statutory 
exemptions out of partnership property as against partnership creditors, 
let the right be granted and ondooawh by the courts; if not, let it be de- 
nied ; fo if the law is defective in this respect, let the defect be cured 


by proper legislation. 
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Looking alone to the language of the section above quoted, we find 
nothing to justify the inference that the legislature in passing it was in- 
tending to | gre ee for other than individual debtors, and for the 
exemption of their inndividual property from sale on execution ; and 
when construed in connection with the law relating to partnerships, as 
it had always stood and still stands, we are convinced that it could not 
have been the intention of the law-maker to bring partners or partner- 
ship property within the operation or provisions of the section in any 
respect. Dealing with the statutory right, and excluding equitable 
considerations which have no place here, our convictions ane based upon 
the fact that the right of exemption and the mode of exercising it pre- 
scribed by the statute, are wholly inapplicable to partnership property 
or the rights of the partners therein, and inconsistent with the rights of 
their creditors in relation thereto. The statute, when applied, does not 
affect the ownership of property in any way; it neither confers, takes 
away, nor changes the debtor’s title by partitioning into severalty that 
in which there was a joint ownership or otherwise; but when properly 
invoked, it simply exempts the designated property from execution, and 
leaves the ownership as it was. The language of the section points un- 
mistakably to property owned individually. The selection of the 
exempted property is to be made by the execution debtor, and the prop- 
erty selected is to be appraised and set off to the debtor. ‘‘ Partners 
are — tenants in their stock in trade, . . and no partner has an 
exclusive right to any part of the joint stock.”” 3 Kent, 37. Concedin 
that the interest of a partner in the partnership property may be seined 
in execution for his individual debt: Suppose a firm consisting of three 
or more members, and such a seizure in execution of the interest of one 
of them in the firm property, and suppose such debtor partner to be 
demanding the statutory exemption, we cannot see how he could select, 
or the householders appraise and set off, partnership property to him if 
the other partners objected; and even if the other partners were con- 
senting, it is plain that it could only be done by first assigning certain of 
the goods to him in severalty, which would be obtaining his exemption 
by contract with the other partners, and not by virtue of the statutory 
right. But suppose a levy of execution on the firm | ete for a firm 
debt, and a demand for the statutory exemption made by one or two of 
the partners, and the others objecting to the exemptions being made; 
there would exist no right of selection by the demanding partners, and 
no power to set off by the officer, and hence there could be no exemption 
under these circumstances. The simple machinery of the statute is in- 
applicable and inadequate to the solution of such complications. 

he ~ to the exemption, therefore, manifestly depends upon the 
power of selection, and this power must relate either to property of 
which the execution debtor is the absolute owner, or to property of 
which he has the possession and actual control as against the officer 
holding the execution. 

But the court below held that where all the partners demanded the 
exemption, they were thereby all consenting to the exemption, and it 
should therefore be allowed. The difficulties above suggested as to a 
single partner, or as to some demanding and others objecting to the ex- 
emption, arise and are equally potential here. The statute gives no 
countenance to the idea that there is to be a joint ownership in the prop- 
erty after it is exempted and set off; nor, as has been said, does it con- 
template a partitioning into severalty of that which is joint property, in 
order to get at the property that may be exempted, and in order to get 
at the joint property to be exempted, where all were demanding it, the 
consent of all the partners would have to be given to each selection 
made by any one of them before it could be exempted and set off. In 
short, where all were demanding it, the exemptions could only be made 
with the mutual agreement and consent of all the partners as to the se- 
lection of the joint property to be exempted. The right to make such 
consents and agreements would imply either an actual ownership of the 
property by the partners, or a possession coupled with an absolute 
power of disposition. 

In this case, inasmuch as the partnership property had been seized in 
execution for a firm debt before the demands for exemptions were made, 
the legal effect of this seizure upon the property must be considered in 
order to ascertain whether a right of selection and exemption by consent 
of the partners remained after the seizure. 

The law of partnership constitutes a system by itself, which is inappli- 
cable to any other legal relation. In speaking “ of the origin and pur- 
pose of partnership,” Mr. Parsons says: “If partnership offers advant- 
ages, it also exposes those who enter into it to peculiar liabilities. The 
safety of society requires this. If every partner were not held absolutely 
for the whole amount of the debts of the firm, by whichsoever of the 
partners they were contracted, a wide door would be opened for fraud 
and public loss. It is, however, a very common thing for persons to 
try, in a vast variety of ways, to gain all the advantages and profits of 
partnership without encountering these liabilities; or to escape from 
these liabilities when loss has accrued. This the law forbids, and, as far 
as it can, prevents, and it must therefore be always ready to meet the 
contrivance, evasions and disguises resorted to by ingenious men.”’ Par- 
sons on Partnership, 4. One of the familiar rules in partnership is that 
the partnership property and assets are primarily liable for the payment 
of partnership debts, and no private creditor of a partner can take by 
his execution anything more than that partner’s shares in whatever sur- 

lus remains after the partnership effects have paid the partnership 

ebts. The rule in equity on this point is thus admirably stated by Mr. 
Justice rage 4 “‘ Joint property is deemed a trust fund primarily to be 
applied to the discharge of partnership debts, against all persons not 
having a higher equity. A long series of authorities has established this 
equity of the joint creditors, to be worked out through the medium of 
the partners, that is to say, the partners have aright, inter sese, to have 





the partnership property first applied to the discharge of the partner- 
ship debts, and no partner has any right except to his own share of the 
residue, and the joint creditors are, in case of insolvency, substituted in 
equity to the rights of the partners as —s the ultimate cestuis que 
trust of the fund to the extent of the joint debts.” Story’s Eq. Juris. 
sec. 1253. 

In the fact that, in connection with this peculiar system, public policy, 
and the prevention of great losses to society require each partner to be 
held absolutely for the whole amount of the firm debts, and equity, as to 
the partnership property, regards the partners as trustees holding it for 
the benefit of their creditors, we find a further reason for presuming that 
the exemption laws were not intended to apply to, or affect, partnership 
property; and we feel warranted in holding that the levy of the execu- 
tion in this case was an absolute appropriation in law of the property 
levied on to the payment of a partnership debt, and that these partners 
being insolvent, had no remaining interest either legal or equitable in 
the property. They could not, therefore, after the levy, acquire a right 
of exemption in the property by mutual agreement or otherwise, with- 
out the consent of the firm creditors. And while a court of equity, 
looking alone to the rights of all the creditors, might in a case requiring 
it, have controlled the proceeds of the sale under the levy, it would not, 
on general principles, have had power to interfere to prevent a sale, or 
to } ears the plaintiffs of any legal advantages that their levy gave 
them. It follows that the law, having seized po appropriated the prop- 
erty in question to its legitimate purpose—the payment of partnership 
debts—it was not within the power of a court of equity to take the pro- 
ceeds of the property from the possession of the law, which held them 
for a specific purpose, and appropriated them to another. Although, 
as we have above found,the partners were not, and could not, be entitled 
to the exemptions either in severalty, or jointly, out of the partnership 

roperty, the court below found that the partners were entitled to five 
Reuhel dollars each out of the proceeds of the property, and decreed 
accordingly. 

In this there was error. We think the judgment-creditors and not 
the partners were entitled to the money arising from the sale. 

Judgment reversed and cause remanded for further proceedings. 





Foreclosure of Mortgage—Wages of Employees— In- 
come Pendente Lite. 


DOUGLAS ET AL. v. CLINE ET AL. 
Court of Appeals of Kentucky, September, 1876. 
(Continued from page 662.] 


Dissenting opinion of Corer, J. 

I entertain the highest respect for the opinion of my colleagues, and 
am always inclined to distrust my own judgment when inclined to differ 
from them, but my conviction that the majority of the court has arrived 
at a wrong conclusion in this case is so strqng and firm, and the question 
involved is, in my opinion, so important, and, with my views of the law 
of the case, the consequences to be apprehended from the precedent 
thus established will be so grave, that I have deemed it proper to place 
upon the record some of the reasons which have compehed me to dis- 
sent. There are irregularities in the proceeding for which, in my opinion, 
ge pen ought to be reversed; but, as no reference is made to them 
in the opinion of the majority of the court, I have not thought proper 
to extend my opinion, which must of necessity be quite lengthy, by 
considering them. 

A portion of the property covered by the mortgages to Green & 
Douglas is embraced by a mortgage executed to Guthrie, McKnight and 
Bowles, March 12, 1857, to secure bonds to the amount of $500,000, a 
ms of which remain unpaid, and the holders thereof are represented 

y the appellant, Joseph Patterson, the trustees all being dead. The 
mortgage to Guthrie and others vested them with the legal title, and 
Green & Douglas are, therefore, as to that part of the property, only 
equitable mortgagees, and Douglas is such as to the whole property. 
Neither the legal mortgagees nor the beneticia ies under their mortgage, 
the holders of bonds thereby secured, being in possession, Douglas, the 
junior mortgagee, commenced suit against the mortgagor and incu:n- 
brancers prior to himself, alleging breaches of the conditions of his 
mortgage and also of the mortgage to Green; that the aa was 
insolvent, and the mortgaged property insufficient to discharge the 
mortgaged debts, and praying for a foreclosure of the mortgage and 
sale of the mortgaged property, for the appointment of a receiver pen- 
dente lite, and that the earnings of the property be applied as the court 
might order. The pleadings and evidence show that the mortgagor is 
insolvent, and that the mortgaged property is insufficient to discharge 
the mortgage debts and interest; that the mortgagor has no property 
except that covered by the mortgages, and that its earnings have not 
been sufficient since the date of Douglas’ mortgage to pay the current 
interest on its funded debt; that at the time of making the order ap- 

ealed from there was more than a half million of dollars of interest 

ue and in arrears; that state and city taxes were largely in arrears, 
and that the state of Kentucky had judgments against the mortgagor 
for large sums due for taxes on the mortgaged property ; that the funds 
of the mortgagor were being attached by its creditors; that the property 
was permitted to be and remain out of repair; that the employees were 
not being paid, and were mutinous and threatening to destroy the prop- 
erty; and finally, that the floating or unsecured debt of the company 
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amounted to the sum of about $1,709,000. Green answered, and, re- 
iterating the charges made by Douglas, made his answer in a cross- 
petition against the company, and united in a prayer for a foreclosure 
and sale, and for the appointment of a receiver. 

Upon the joint motion of Green & Douglas, a receiver was appointed, 
and took possession of, and operated the mortgaged property. Out of 
the net earnings realized from the aia | while in the hands of the 
receiver, he was ordered to pay to the appei!zes for wages alleged to be 
due them for labor performed for the company before the appointment 
of the receiver, the sum of $134,000, and from that order Green, Doug- 
las and Patterson have appealed. Patterson did not unite in the motion 
for a receiver, and, in my opinion, has no right to the earnings, and I 
shall take no further notice of his appeal. 

I am of the opinion that Green & Douglas are each entitled toa 
reversal of the order appealed from, upon two distinct and independent 
grounds, viz: 

1. They are entitled to the earnings of the mortgaged property while 
in the hands of the receiver, appointed upon their motion by the express 
go of their respective mortgages. 

. They are entitled to said earnings, independently of any stipulations 
in the mortgages respecting the earnings by the well-established rules of 
equity as understood and enforced by courts of chancery, both in this 
country and in England, or at least to so much thereof as shall be 
necessary, when added to the proceeds of the sale when made, to pay 
their debts, interest and costs, in full. These propositions will be dis- 
cussed in the order in which they have been stated : 

1. The mortgage to Green provides that upon default, such as has 
occurred in the payment of interest, he may, upon the written request 
of the holder of any bonds, in the payment of interest on which default 
is made, enter upon and take possession of the mortgaged property, 
“and hold, use, operate and exercise the same for the joint and equal 
benefit of the holders of all of said bonds. And upon such default and 
request made, and possession taken, the profits arising from the 
ont exercise of the premises shall be appropriated by the party of the 
third part (the trustee) as follows, to wit: First, to the payment of the 
-expenses of the trust, including a fair and reasonable compensation to 

the trustee for his services ; second, if there be any surplus remaining, 
then to the payment of the interest in arrear on said bonds ; third, if 
there be still a surplus, then to the payment of the accruing interest 
on said bonds as it falls due, and to the payment of said bonds 
as they shall fall due.” Having made default in the payment of in- 
terest on the bonds secured by Green’s mortgage, the company was 
bound on demand to deliver to him the possession of the mortgaged 

roperty, and if that had been done, the distinct stipulation is, that 

e should be entitled to the earnings, to be applied as therein ex- 

ressed. Green demanded possession, but it was refused. Can it be 
that he and the holders of the bonds secured by the mortgage have lost 
the benefit of a distinct and important part of their security, because of 
the unjustifiable refusal of the company to perform its covenant, and 
that their legal or equitable rights are less than they would have been if 
the company had kept its promise ? 

It is a maxim of equity that it regards that as done which should have 
been done. Bispham’s ong ng of Equity, p. 40. And when a recu- 
sant party will not perform his contract according to its terms, the 
chancellor will, if possible, consistently with equity, put the adverse 
party in as good condition as he would have been in if the contract had 

m performed. Shakel v. Duke of Marlborough, 4 Mad. 463. The 
company having agreed to surrender —— in anamed contingency, 
and that contingency having happened, should nct the chancellor treat 
the earnings just as Green would have had a right to treat them if pos- 
session had been delivered in accordance with the contract? It does not 
seem to me to comport with the nature of equity, or with the boasted 
adaptability of the jurisdiction and powers of the chancellor, to say 
that the rights of one contracting party are thus at the mercy of the 
other. It has been held in a suit for the foreclosure of a mortgage, 
when a receiver is sought by the mortgagee upon the ground of ined - 
a of security and the mortgagor’s insolvency, that it is no sufficient 
objection to the appointment of a receiver that the premises are in 
possession of a tenant of the mortgagor, when the tenant is before the 
court as a party to the suit. ‘“‘ Any other view,” said the court, “‘ would 
place it in the power of a mortgagor, by leasing the mortgaged prop- 
erty, to greatly — the security and the interests of the mort- 

ree.” Keep v. Michigan Lake Shore R. R. Co.,6 Chicago Legal 

ews, 101; High on Receivers, section 677. It has also been held that 
the mo or can not defeat the mortgagee’s right to the rents and 
profits of mo d property pending a foreclosure suit, even by a 
eae alienation of the equity of redemption. Loftsky v. Maujer, 3 

andford, Ch. 69; and that the right of the mortgagee to the rents and 
profits can not be defeated by the bankruptcy of the mortgagor, and a 
sale of the og ity of redemption by his assignee. Post v. Dorr, 5 Ed- 
ward Chy. 412. In all these cases the rights of third parties, with an 
interest in the property, had intervened before the commencement of 
proceedings to obtain the appointment of receivers, yet those rights 
were held subordinate to the rights of the mortgagees. It seems to me, 
therefore, that if a prior sale by the mortgagor for value can not defeat 
the rights of a mo e to the rents and profits of ere property 
when subsequently in the hands of a receiver pending foreclosure pro- 





ceedings, it can not be possible that such right, when expressly given by 
contract, can be defeated by the mere refusal of the mortgagor to per- 
form his covenant to the mortgagee. 

The mortgage to Douglas provides “that, in the event the said party 
of the first part shall fail for the space of ninety days to pay the semt- 
annual interest due on said bonds, as and when the same may become 





due, after presentation and demand thereof, then and in that case all of 
said bonds shall become due and payable, and the lien hereby created 
may be enforced for the whole debt. If the party of the first part shall 
fail to pay the interest for the space of time aforesaid, * * the 
trustee shall, on the written request of the holders of a majority of the 
bonds herein secured, take possession of the property and franchises 
herein mortgaged, and by himself and agents, or by the receiver of a court, 
use and operate the same, and receive the earnings and income there- 
from, or said trustee in such case may, by the decree or judgment of a 
court having jurisdiction, have all the mortgage property and franchises 
sold and conveyed. What may be received by the trustee or receiver 
from income and earnings, and the proceeds of the sale, shall be applied 
as follows.’ Then follows stipulations as to the particular application 
of the income, earnings and proceeds of sale. The first is, that the 
expenses of the trust shall be paid; and the second, that the residue 
shall be applied ‘‘to the payment of outstanding mortgage debts upon 
said property according to their priorities.”’ 

Douglas was not bound to demand possession. He had the right to 
do so, or to apply to a court having jurisdiction for the appointment of 
a receiver, and in the event he should choose the latter course, his mort- 
gage expressly provides that he shall be entitled to the earnings which 
come to the hands of the receiver. It is not pretended that if the com- 
pany had surrendered to him, as it was bound to do if he had demanded 
possession, that he would not have been entitled to the earnings, to be 
applied as stipulated in the mortgage, but, on the contrary, this is 
tacitly admitted. He chose the alternative right, and asked to have the 
property surrendered to the receiver; and the parties having contracted 
that, whether he pursued the one course or the other, his rights should 
be the same, what right has the chancellor to say they shall be differ- 
ent? But it is said that Douglas “elected to enforce his alternative 
right of having the mortgaged property sold and conveyed by the judg- 
ment of a court of competent jurisdiction, and the receiver he asked 
for pending the litigation, is not his special contract receiver, but such 
as courts of equity always appoint when a proper case is made out by a 
mortgagee in an action to foreclose or enforce his mortgage, and subject 
the mortgaged property to the payment of his debt.” Ido not know 
that the receiver was not appointed for the purpose of carrying into 
execution the very letter of the mortgage to Seaton. The mortgage 
was made the foundation of the suit, and there is nothing to indicate 
that it was not the purpose of Douglas to apply for such a receiver as is 
mentioned in the mortgage, and there is, in my opinion, no ground for 
saying that, in appointing the receiver, the court did not act in view of 
the stipulations in the clause providing for taking possession by ‘the 
receiver of a court.”” Noram I aware that there is a distinction between 
‘a special contract receiver,’ and such a receiver as courts of equity 
always appoint when a proper case is made out. Parties may contract 
for the appointment of a receiver in a given contingency. and when that 
contingency happens, the chancellor will appoint a receiver just as he 
will specifically enforce other lawful contracts. But a receiver ap- 
pointed under such a contract will still be the receiver of the court, and 
amenable to its orders just as in other cases (Keep v. R. R. Co., 6 Chi- 
cago Legal News, 102); and there is no doubt but the parties so under- 
stood and intended. They did not contemplate the appointment of a 
receiver, for the purpose of receiving the possession of the property 
from the company, or intend that when put into possession he should 
become independent of the court and operate the roads under the direc- 
tions of the trustee. That such was not their meaning or intention 1s 
made plain by the following language of the mortgage: ‘“* What may be 
received by the trustee or receiver from income and earnings, and the 
proceeds of sale shall be applied as follows.’’ This language shows that 
the receiver contemplated by the contracting parties was one to be ap- 
pointed in a suit to enforce the mortgage by a sale and conveyance of 
the mortgaged property—such a one ‘as courts of equity always ap- 
— when a proper case is made out by a mortgagee in an action to 
oreclose his mortgage.” 

The object of the stipulations quoted, and their legal effect, as be- 
tween the parties, can not be misunderstood. They were inserted to 
strengthen the security by furnishing the mortgagees with the means of 
reaching and subjecting the earnings whenever that course should be 
rendered necessary for their more complete indemnity against loss. 
When the contingency upon which they were to become entitled to the 
earnings arose, it was the legal duty of the company to surrender the 
property upon the demand of either Green or Douglas. Each had a 
right thenceforward to the earnings if he sought them in the mode 
pointed out in his contract, or in a mode recognized by the rules of 
equity, and each having thus sought them, I can not understand upon 
what principle of law, equity, or morals they are to be deniéd that 
which both contracting parties certainly intended to secure, and thought 
they were securing to the mortgagees. 

I am therefore of the opinion that upon the plain stipulations of their 
respective mortgages, Green & Douglas are entitled to have the order 
i from reversed. 

. Having disposed of my first proposition which I regard as not of 
vital importance, I come to the consideration of the second, of the cor- 
rectness of which, with all deference to my brothers, I entertain no 
doubt; and in its discussion I shall leave out of view, as immaterial, the 
stipulations for the surrender of possession, for the stipulations of a re- 
ceiver, and in regard to the receipt and avplication of the earnings, and 
= the question as though the mortgages were buth silent upon these 
subjects. 

iT endietein, then: First, that although (unless the former rule on the 
subject has been changed by statute, of which I shall presently have 
something to say), the appointment of a receiver rests in the sound dis- 
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cretion of the court; “and is always to be exercised under certain well 
established rules; ”’ and that when a case is made out which falls 
within those rules it is the duty of the chancellor to make the appoint- 
ment; and secondly, that when a case is made out, and, a receiver is ap- 
oo those upon whose application he is appointed acquire a specific 
ien upon the earnings or income from the mortgaged property which 
came to the hands of the receiver under that appointment, of which 
they - not be lawfully deprived, except by the payment of their debts 
in full. 

I. That the discretion of the chancellor “is always to be exercised 
under well established rules,’’ is established by many authorities. Bisp- 
ham’s Principles of Equity, section 577. 

“« Whenever it appears from the bill, the answer, or the testimony at 
the hearing, that a receiver is necessary, the court will appoint one.” 
Tomlinson v. Ward, 2 Conn. 403. In Mays v. Rose, 1 Freeman, 718, 
the court said, a reference to the various decisions upon motions for the 
appointment of receivers throws but little light upon new cases, ‘ ex- 
cept so far as they establish the general principles which should govern 
the court in the exercise of its discretion upon these motions. These 
principles are: That the plaintiff must show, first, either that he has a clear 
right to resort for the satisfaction of hisclaim. And, secondly, that the 
pessession of the property by the defendant was obtained by fraud, or 
that the property itself, o7 the income arising from it, is in danger of 
loss from the neglect, waste, misconduct, or insolvency of the defend- 
ant.”” And the court cites Orphans’ Asylum v. McCartee, 1 Hopkins, 
429; Hugonin v. Basely, 13 Ves. 105; Loyd v. Passingham, 16 Ves: 69, 
in support of the views expressed. See also to the same effect, Haight 
& O’Connell v. Burr, 19 Md. 130; Williamson v. Wilson, 1 Bland, 418; 
Blondheim v. Moore, 11 Md. 364. That the court ought always to be 
governed by established and fixed rules, based upon equitable principles, 
in deciding upon motions for the appointment of receivers, especially 
in suits to foreclose mortgages, is also established by the cases herein- 
after cited, in which receivers were appuinted on motion of mortgagees 
against purchasers, junior mortgagees, and creditors in possession by 
means of an equitable sequestration. 

A mortgagee whose mortgage does not embrace the earnings of the 
mortgaged property, has no claim to such earnings as long as the prop- 
erty remains in the possession of the mortgagor, or of any one holding 
under him. The mortgage being treated, as is always done in equity, 
as a mere security for the debt, as long as the mortgagor retains posses- 
sion, he does so as owner, and is entitled to the earnings as an incident 
to his ownership. But when the conditions of the mortgage have been 
broken, he holds ossession at the will of the mortgagee having the 
legal estate, who has thenceforward a legal right of entry. Such a 
mortgagee is not entitled by the rules of equity to have a receiver ap- 
pointed, for the obvious reason that he has a complete and effectual 
remedy at law by an action of ejectment for the recovery of possession, 
and once in possession he can receive the earnings. These are general 
principles with which every jurist is familiar, and it is not deemed nec- 
essary to encumber this opinion by citations of authority to support 
them. If, however, there isa prior unsatisfied mortgage covering the 
property, and the mortgagee, applying for a receiver, has therefore but 
an equitable mortgage, he is without remedy at law; and if he desires 
to secure the earnings of the mortgaged property, he must go into a 
court of equity and ask for the appointment of a receiver. Not having 
a legal right to possession, he must make out grounds for equitable re- 
lief: and it is at this point the question arises, what facts must he ex- 
hibit in order to show his equitable right?) As he must make out his 
case by affirmative matter, the first enquiry is, is there a necessity for 
the intervention of the court? And this involves two further questions, 
viz: 1. Is the mortgaged property adequate security for the debt? and 
if not, (2) Is the mortgagor, or other person personally liable therefor, 
solvent? If either of these questions be answered in the affirmative, 
there is no necessity for the appointment of a receiver, and, therefore, 
none will be appointed. 

An equitable mortgagee must therefore show first, that the mortgaged 
property is probably insufficient to satisfy the debt; and, secondly, that 
the mortgagor is unable to make good the deficit. When these two 
facts are made to appear, there is a case for a receiver. Kerr on Re- 
ceivers, 49, 50. ‘* Stated in general terms, the well established rule, de- 
ducible from the clear weight of authority, is, that in all cases where 
the rents of the property are not specifically pledged for the security of 
the debt, to entitle the mortgagee to a receiver of the mortgaged prem- 
ises, and of the rents and profits, he must show, first, that the property 
itself is an inadequate security for the debt with interest and costs of 
suit; and, second, that the mortgagor or other person who is personally 
liable for the payment, is insolvent, or beyond the jurisdiction of the 
court, or of such doubtful responsibility that an execution against him 
for the deficiency would prove unavailing. And this being shown, the 
courts will generally interpose and appoint a receiver. Andit has been 
held that the aid of a receiver should be granted or withheld, according 
as it may or may not be an essential means to pay the indebtedness se- 
cured by the mortgage, and there can be no necessity for the relief, if the 
mortgagor is solvent and able to pay any deficiency.”” High on Receiv- 
ers, secs. 366-376; Brown v. Chase, Walk. Mich. 43; Warner v. Gouv- 
erneur’s Ex’rs, 1 Barb. 36; Quincy v. Cheesman, 4 Sandf. 405; Ruggles 
v. Southern Minnesota R. R. Co., U.S. Cir. Ct. 5 Chicago Legal News, 
110; Keep v. Michigan Luke Shore R. R. Co., 6 Id. 101. 

I have been unable to find a single case, and do not believe one can 
be found, except in the state of New Jersey, where the equitable doc- 
trine respecting receivers in aid of junior mortgagees never obtained, in 
which an equitable mortgagee has oo refused a receiver when he was 
able to show that the mortgaged property was probably an insufficient 





security, and that the mortgagor was insolvent. In Astor v. Turner, 11 
Paige, 337, Chancellor Walworth held, that under such circumstances 
the mortgagee was entitled to a receiver as a matter of right, and that, 
too, as against a third person, who was the owner of the equity of re- 
demption. In Howell v. Ripley, 10 Paige, 43, a receiver was appointed 
on the application of a third mortgagee against a purchaser of the 
equity of redemption in actual possession of the mortgaged premises, 
and the right of the mortgagee to that relief was not questioned, and 
was treated as if unquestionable. In Post v. Dorr, 4 Edward Chy. 412, 
the mortgagor was a bankrupt, his equity of redemption in the mortgaged 
premises passed to his assignee, and was sold to a third person; yet a re- 
ceiver was appointed upon the application of a mortgagee, although the 
appointment was resisted. In Lofksey v. Maujer, 3 Sand. 69, the mort- 
gagor sold the equity of redemption to a third person who took posses- 
sion. While the purchaser was in possession, a second mortgagee ap- 
ylied for a receiver. The court said: ‘It is well settled that in a case 
like this, the court of chancery will appoint a receiver of the lands 
mortgaged, and will restrain the mortgagor or his grantee from collect- 
ing the accrued rents. This is clearly the effect of what the chancellor 
held in the case of Howell v. Ripley, 10 Paige, 43.’’ In the case of Keep 
v. R. R. Co., 6 Legal News, 101, a tenant of the mortgagor was in pos- 
session, but a receiver was appointed, notwithstanding his objections. 
“The court will grant a receiver at the instance of a second incumbran- 
cer in all cases in which the first incumbrancer is not in possession.”” 2 
Daniel’s Chy. Practice, 1718, ’19. In Insurance Co. v. Stebbins, 8 Paige, 
566, Chancellor Walworth went even farther, and held that if the peti- 
tion showed a case for a receiver, the plaintiff had a right to have one 
appointed if there was a reasonable doubt whether the mortgaged prop- 
erty would sell for enough at a master’s sale to satisfy the mortgage 
debt. 

By a very ancient and well established rule of chancery practice, a 
judgment-creditor having a return of nulla bona, might apply to the 
chancellor for the appointment of a sequestrator to take possession of 
such estate of the debtor as could not be reached by execution at law, 
and receive the rents and profits and apply them to the satisfaction of 
the judgment. In several reported cases of that character the property 
in the hands of sequestrators was covered by equitable mortgages, and 
the sequestrator was compelled to surrender to him, which could only 
have been the case on the assumption that the equity of the mortgagee 
was superior to that of the unsecured judgment-creditor. 2 Daniel’s 
Chancery Practice, 1059; Shaw v. Wright, 8 Vesey, 22-24; 2 Madd. 
Chancery Practice, 473; Attorney-General v. Mayor ete., of Coventry, 
1 Peere Williams, 406; Walker v. Bell, 2 Madd. 21. In Walker v. 
Bell, a decree had been obtained against Bell for a large sum, and a 
commission of sequestration had been issued against his estate, com- 
manding the commissioners “‘to enter upon the messuages, lands, tene- 
ments, and real estate of the defendant; and to collect, take, and get 
into their hands, not only the rents and profits of said estate, but also 
all his goods, chattels and personal estate, and retain and keep the same 
under sequestration in their hands until the defendant should pay the 
sum of £2,889 6s. 7d. into bank, clear his contempt, and the court should 
make an order tothe contrary.”” The commissioners seized the whole of 
the defendant’s estate, after which two mortgayees presented their peti- 
tions that they might receive the rents to be applied to their mortgage 
debts, and it was ordered accordingly. White v. The Bishop of Peterbor- 
ough, 3 Swan tn, 109, and Silver v. The Bishop of Norwich, Id. 112, were 
both cases in which sequestrators were in possession to receive the rents 
and profits of the estates of judgment-debtors for the satisfaction of the 
judgmei.ts. In each of those cases a bill was filed by equitable incum- 
brances tor the appointment of receivers of the rents and profits to be 
applied to the payment of the lien debts, and in each case receivers were 
appointed and the sequestrators turned out. Those cases were decided 
by Lord Eldon, the latter in 1816, and the former in 1818. 

These authorities show that the right of an equitable mortgage to a 
receiver of the rents and profits of the estate mortgage is superior to 
the rights of purchasers of the mortgagor’s equity of redemption. Astor 
v. Turner, 11 Paige, 337; Howell v. Ripley, 10 Ib. 43; Post v. Dorr, 4 
Edw. Chy. 412; Lofksey v. Maujer, 3 Sanford, 69; to the rights of a 
tenant of the mortgagor; Keep v. R. R. Co., 6 Legal News, 101; and to 
the rights of judgment-creditors in possession by sequestration; 2 Dan- 
iel’s Chy. Pr. 1059: 3 Vesey, 22; 2 Madd. 473; 1 Peere Williams, 306; 
2 Madd. Chy. Pr.; 2 Madd. Rps. 21. Purchasers have a higher equity 
than creditors, and in the cases in which the vendees and tenants of the 
mortgagor were turned out that a receiver might be put in for the bene- 
fit of morgagees, it was decided that the equity of the mortgagees was 
superior to that of purchasers, and a fortiori, the equity of mortgugees 
is superior to that of unsecured creditors. Surely if the accident that 
one creditor had security and the other had none, gave the latter a right 
to demand that the maxim that he who seeks equity must do equity, 
should be enforced, the last three cases cited afforded most excellent 
opportunities for its application, but no such suggestion seems to have 
been made. 

The judgment-creditors of insolvent mortgagors not only had just 
debts, but they had reduced them to judgment, and had proceeded with 
the execution of their respective judgments so far as to get into posses- 
sion by sequestration of their debtors’ estates, with the judgment of the 
court empowering them to receive the rents and profits, and apply them 
to the payment of their debts. They had been dilligent, and were ina 
position to ask all that the chancellor, who delights to favor the vigil- 
ant, could give them. But before they had reduced the rents and profits 
to possession, the mortgagees asserted their rights, which were recog- 
nized in two instances by the lord chancellor, and in one by the vice 
chancellor as superior to the rights of judgment creditors in possession. 
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Many authorities to the same effect might be cited, but it would seem 
that these are sufficient, especially as no single case has been cited in 
which a receiver has been refused to a second mortgagee when the 
mortgagor was shown to be in possession, and to be insolvent, and it was 
also shown that the mortgaged property was probably insufficient to 
pay the mortgage debt. The cases cited, in which third persons, pur- 
chasers from the mortgagor, were in possession, with an interest in the 
mortgaged property, put the rights of the mortgagee to the rents and 
profits to a severe test; yet they were always held paramount to the 
claim of even purchasers for value. Surely a purchaser for value has a 
higher equity than a simple contract creditor, who has no interest in or 
lien upon the property, the profits of which form the subject of contro- 
versy. But the doctrine goes even further. There are numerous in- 
stances in which a subsequent mortgagee in possession by himself or by 
a receiver has been turned out upon the application of prior mort- 
Bases. 2 Powell-on Mortgages, 299, notes, 4 and 5. 

aving, as I think, shown that although by the rules of equity prac- 
tice the appointment of a receiver is a matter of discretion, it is a judi- 
cial and not an arbitrary discretion, and is always to be governed by well 
established rules, and that one of these rules is, and has been, even 
where there is no statute governing the subject, to appoint a receiver 
whenever applied for by an equitable mortgagee, the mortgagor being 
in possession and insolvent, and the mortgaged property is an inadequate 
security. I proceed to the enquiry whether the discretion formerly ex- 
isting has been affected by statute. 

IL. Section 329 of the Civil Code provides, that ‘in an action by a 
mortgagee for a foreclosure of his mortgage, and sale of the mortgaged 
property, a receiver may in like manner be appointed where it appears 
that the mortgaged property is in danger of being lost, removed, or 
materially eared, or that the condition of the mortgage has not been 
performed, and that the property is probably insufficient to discharge 
the mortgage debt.” 

Even if before the aduption of this statute the chancellor possessed 
the discretion claimed for him, he no longer possesses it. It is true the 
language is, ‘“‘a receiver may be appointed.” But upon both principle 
and authority its meaning is the same as if it read ‘a receiver shall be 
naa el If the mortgaged property is probably insufficient to dis- 
charge the mortgaged debt, and the condition of the mortgage has not 
been performed, there is ground upon which to apply for a receiver. 
What, in such a case, is the object of having a receiver appointed? 
Manifestly to enable the mortgagee to reach the income arising from the 
mortgaged property. If this be not the purpose then the statute is a 
delusion and a snare. What motive to apply for a receiver, if no right 
is thereby acquired to the earnings or income arising from the property? 
Did the legislature mean to authorize a mortgagee whose debt is inse- 
cure because his security is insufficient to apply for and obtain a receiv- 
er, and then leave it to the mere uncontrolled and uncontrollable discre- 
tion of the chancellor, whether any benefit shall be derived from the ap- 
pointment or hot ? 

In his treatise on the Construction of Statutes (p. 220), Mr. Dwarris 
says: “‘ Where a statute directs the doing of a thing for the sake of 
justice, the word may means the same as the word shall.” Judge Pot- 
ter, in a note upon the above text, says: ‘“‘ May, in a statute, means 
must whenever third persons or the public have an interest in having 
the act dune which is authorized by such permissive language.” In Al- 
derman Backman’s case (1 Vern. 152), application was made by a few 
creditors for a commission of bankruptcy. It appeared that the alder- 
man had effected a composition with by far the larger part of his cre- 
ditors, and that he offered to the other creditors that their debts should 
be paid in full, one fifth in ready money and the other four fifths in as- 
signments on the exchequer. It also appeared that the creditors who had 
accepted the composition had received their money, and that the ap- 
pointment would overreach the composition, and — those creditors 
to the danger of losing their debts. ‘*The Lord Keeper (North) de- 
clared that though the words in the act of Parliament were that the 
chancellor may grant a commission of bankruptcy, yet that may was in 
effect must, and it had been so resolved by all the judges. And the 
granting of a commission was not a matter discretionary in him, but 
that he was bound to do it, and that he had done the alderman already 
what kindness he could, in that he refused to grant a private seal for 
the passing of this commission ; but that now he could deny it no longer 
by reason of the prejudice and hazard that the creditors might in this 
case sustain by delays. And as for what was said, that much the greater 
part of the creditors had already submitted to a composition, and had 
delivered up their specialties, and now this commission would overreach 
them, and they would be in danger to lose their debts.’’ He said ‘he 
could not help that if it should so fall out.” Here was a strong equity 
against the action the chancellor was asked to take, and certainly he 
would have been warranted in that case, if a court can ever be in any 
case, to refuse to act at the instance of a purty who has made out a case 
because his action may affect the interests of third persons. But the 
rule of law was, that may was in effect must, and therefore the granting 
of the commission was not a matter of discretion with the judge, but he 
was bound to do it. Lord Hardwicke said in Attorney General v. Lock 
(3 Atk. 166): “‘ The words shall and may in general acts of Parliament, or 
in private constitutions, are to be construed imperative.”” The same doc- 


trine was held by the same great judge in Stamper v. Miller, 3 Atk 213. 
In Regina v. Tithe Coms., Adolphus & Ellis, 459, the Court of Queen’s 
Bench said: ‘It had been so often decided as to have become an axiom 
that, in public statutes, words only directory, permissory, or ennbling, 
may have « compulsory force where the thing to be done is for the pub- 
lic benefit or in advancement of public justice.” ‘“ When « statute con- 
fers authority to do a judicial act in a certain case, it is imperative on 





those so authorized to exercise the authority when the case arises, and 
its exercise is duly applied for by a party interested and having a right 
to make the application; and that the word ‘may’ is not used to give a 
discretion, but to confer a power upon the court or judges; and the ex- 
ercise of such power depends not upon the discretion of the court or 
judge, but upon the proof of the particular case out of which such a 
power arises.””, McDougal v. Patterson, 11 Com. Bench, 772. 

Other English cases might be cited, but it is unnecessary ; these are 
enough to show how the courts of the country from which we derived 
our system of jurisprudence construe statutes like the one under con- 
sideration. Let us then enquire what rule the courts of America have 
established on the same subject. In Newburg Turnpike Co. v. Miller, 
5 Johnson’s Chy. 113, Chancellor Kent said that “the principle to be 
deduced from the cases is, that whenever an act to be done under a 
statute is to be done by a public officer, and concerns the public inter- 
ests, or the mghts of third persons, which require the performance of 
the act, then it becomes a duty in the officer to do it.” And he quotes 
with approval Alderman Backman’s case, supra; and King v. Barlow, 
2 Salk. 609; and King v. Inhabitant of Derby, Skinner, 370, in which 
the doctrine stated was recognized as correct. In Supervisors ete. v. 
United States, 4 Wallace, 370, a statute provided that the board of su- 
pervisors “‘may if deemed advisable, levy a special tax,” ete. The 
supreme court said: ‘* The conclusion to be deduced from the authori- 
ties is, that where power is given to public officers in the language of 
the act before us, or in equivalent language, when the public interest or 
individual rights call for its exercise, the language used, though permis- 
siue in form, is in fact peremptory. What they are empowered to do 
for third persons, the law requires shall be done. The power is given 
not for their benefit, but for his. It is placed with the depository to 
meet the demands of right, and to prevent a failure of justice. It is 
given as a remedy to those entitled to invoke its aid, and who would 
otherwise be remediless. In the City of Galena v. Amy, 5 Wallace, 
705, the same doctrine was recognized. In the Mayor etc. v. Furz, 3 
Hill, 612, Chief Justice Nelson said: ‘‘ Where a public body or officer 
has been clothed by statute with power to do an act which concerns the 
public interests, or the rights of third persons, the execution of the 
power may be insisted on as a duty, though the phraseology of the stat- 
ute be permissive merely and not peremptory.” 

If authorities are worth anything, these would seem to leave no es- 
cape from the conclusion that under our code it is the duty of the chan- 
cellor, upon its being made to appear in a suit to foreclose a mortgage, 
that the conditions thereof have not been performed, and that the mort- 
gaged property is probably insufficient to discharge the debt, to appoint 
a receiver. Both these facts are shown in this case, and the chancellor 
was, in my opinion, as much bound to appoint a receiver as he will be 
upon final hearing to render a judgment directing the property to be 
sold for the satisfaction of the debts secured by the mortgages. 

I come then to consider the effect of the appointment upon the rights 
of the parties to this appeal. Much is said in the books upon the ques- 
tion whether «a receiver is to be treated peculiarly the receiver of him 
upon whose motion he was appointed, or of the party who shall finally 
prevail in this action. And from this, as I think, some confusion has 
arisen as to the effect of the appointment of receivers in foreclosure 
proceedings. Lord Hardwicke said the appointment of a receiver “‘ was 
for more speedy getting in of a party’s estate, and securing it for the 
benefit of such persons who shall appear to be entitled, and does not at 
all affect the right.” Skipp v. Harwood, 3 Atk. 564. But the case 
shows that it was one in which the title to the thing in the receiver’s 
hands, and not its profits were in controversy. And it is with reference 
to that class of cases that this and similar remarks of judges and law 
writers have generally if not always been used. 2 Daniel’s Chancer 
Practice, 1716; 2 Madd. Ch. Pr., 231-2; Kerr on Receivers, 163. F 

When, therofore, it is said that the appointment of a receiver is not 
for the benefit of the plaintiff merely, but for all other persons who 
may establish rights in the cause, and that money in the hands of a re- 
ceiver is in custodia legis for whoever can make a title to it (Kerr on Re- 
ceivers, p. 161; 2 Daniel’s Ch. Pr. 1716, and notes), care should be taken 
not to be mislead by it when we come to consider cases in which there 
is no dispute about the principal things in the receiver’s hands, but only 
as to the right to its issues and profits. That a receiver appointed in a 
suit for the foreclosure of a mortgage and sale of the property is the 
receiver of him upon whose motion he was appointed, is established by 
every case of the kind to which I have had access, except the case of 
Beverly v. Brooks, 4 Grattan. The books contain many cases in which 
junior incumbrancers have obtained the appointment of receivers, and 
a subsequent contest arose between them and prior incumbrancers in 
respect to the rents and profits, and in every instance, as far as I have 
been able to discover, except the one above referred to, it has been held 
that he upon whose motion the receiver was appointed was entitled to 
all the rents and profits which came to the hands of the receiver under 
that appointment, and that the only way in which even a prior mort- 
gagee can reach the rents is by applying to the court, and having the 
receivership extended so as to onbones his incumbrance. If then I 
show that if Green had not united with Douglas in the motion for a re- 
ceiver, and the appointment had been made on the motion of Douglas 
alone, that Douglas would have been entitled to the earnings realized 
while the receiver was in possession under his appointment, to the ex- 
clusion of Green, I think I will also have shown that Green and Doig- 
las are entitled to them to the exclusion of the appellees. Surely it will 
not be denied that if Douglas could, under that state of case, hold 
the earnings against Green, he and Green may hold them against the 
appellees. 

“ The general rule is, that a junior mortgagee who obtains a receiver 
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of the rents and profits in aid of a bill to foreclose his mortgage, is en- 
titled to the rents and profits at the hands of the receiver up to the time 
of appointing a receiver upon a bill by a prior mortgagee, not a party 
to the original suit; and the prior mortgagee is only entitled to have 
of the receiver.such rents and profits as accrue after the appointment in 
aid of such prior mortgagee, although one and the same person be ap- 
in both cases. The rule is based upon the consideration that until the 
elder mortgagee sees fit to assert his rights to the rents and income, a 
junior incumbrancer has a right to do so; and the first mortgagee not 

eing a party to the suit, and having no lien on the rents and profits, 
and no right to recover the back rents, he can only assert his right 
thereto, as against the receiver, from the date of appointment in his 
own suit. Sanders v. Lord Lisle, Ir. Rep., 4 Equity, 43. In such case 
the extension of the receiver is regarded as a new appointment, and the 
rents theretofore received by him are treated as by-gone rents which 
the mortgagee. last asserting his rights has suffered other claimants to 
realize, and the order extending the receiver for the benefit of the prior 
mortgagee, will attach to the rents thereafter received.”” High on Re- 
ceivers, sec. 688; Agra & Masterman’s Bank v. Barry, Ir. Rep., 3 Equity, 
443; Lananze v. Belfast, Holywood & Bangor R. R. Co., Ib. 454; 2 
Daniel’s Chy. Pr. 1718. This rule, Mr. High says, is sustained by the 
clear weight of authority, and a somewhat extended examination of the 
authorities leads me fully to concur in that conclusion. Judge Redfield 
says: “‘ Where there are different mortgagees, and the first mortgagee 
does not assume possession of the property, or take any steps towards a 
foreclosure, any subsequent ieveelibalaes may take possession, or have 
a receiver appointed to hold the rents, issues and profits for his benefit 
until those who have a prior right claim them by some definite action 
in that direction. But where the prior mortgagee takes proceedings to 
enforce his lien, the same receiver will be appointed in his suit, which 
is, in fact, but an extension of the receivership so as to include the prior 
mortgage and suit. And the subsequent incumbrancer will not be ob- 
liged to refund any rents received by himself before the prior incum- 
brancer took possession or brought suit.”” Redfield on the law of Rail- 
ways, vol. 2, sec. 224, sub-sec. 7; Caygee v. Howard, 1 Barb. Chy. 368. 
The long and well-established rule of the English chancery is, that the 
appointment of a receiver at the instance of a junior is always made 
without prejudice to the rights of the elder mortgagee. 2 Daniel’s Chy. 
Pr. 1715. When a receiver has been appointed at the instance of a 
junior mortgagee, the elder mortgagee may take either of the two 
courses. He may demand that the possession shall be surrendered to 
him, or he may come in and be examined pro interesse suo, and ask the 
benefits of the receiver. And if, after a receiver has been appointed, he 
will not avail himself of his legal right, he will not be entitled to the 
benefit of the receiver. Ib. 1718; 6 Ves. 287; Brooks v. Greathed, 1 J. 
& W. 178; see also Hunt v. Priest, 2 Dick. 540. 

This view is not only established by the authorities, but is sustained 
by sound reason. As before remarked, the sole object in providing for 
the appointment of a receiver is to enable the mortgagee to intercept 
the rents and profits of the mortgaged property for the better security 
of his debt, and this purpose of the law would be subject to be entirely 
defeated by the establishment of the rule, that the rents and profits 
which come to the receiver’s hands may be disposed of at the discretion 
of the chancellor to third persons, who had no agency in the appoint- 
merit, and especially to those who haye no claim to or lien upon the 
mortgaged property. I repeat, why give to a mortgagee a right toa 
receiver because his security is insufficient, if he does not acquire a 


right in preference to other creditors to the rents and profits of the 
mortgaged property. Again, so long as the mortgagor, or any one hold- 


ing under him, remains in possession, the mortgagee has no claim to the 
rents and profits when not specifically pledged. When, therefore, a 
junior mortgagee intercepts the rents by procuring a receiver, he 
reaches that which belongs to the mortgagor, and would otherwise have 
gone to him, and to which prior mortgagees and unsecured creditors of 
the mortgagor have no more claim than to any other estate or effects of 
the common debtor. Prior mortgagees and unsecured creditors having 
no claim upon or interest in the rents and profits, nod pences mortgagee 
having had a receiver appointed, prior mortgagees and common credit- 
ors have no more legal or equitable right to intervene and have rents and 

rofits coming to his hands under that appointment applied to their 

ebts, than they would have to have so applied the proceeds of any 
other property of the mortgagor, which the junior mortgagee had se- 
cured by his superior diligence in the use of legal or equitable process. 

In order to make myself the better understood, suppose the mort- 
gagor had leased its roads, and the tenant was in possession and no re- 
ceiver had been applied for. In that case the mortgagor would have 
been entitled to the rent up to the day of a sale under judgment of fore- 
closure. If Green and Douglas had, in that case, attached the rent in 
the hands of the tenant, their right to have it applied to pay the bonds 
secured by their mortgages could not be questioned by the appellees or 
by a prior mortgagee. In that case Green and Douglas would have 
reached and subjected the mortgagor’s effects by legal process. But 
having secured a receiver, they, by equitable process, intercepted the 
income from the roads which would otherwise have gone to the mort- 
gagor. The right to income coming to the hands of a receiver is, in my 
opinion, as absolute and complete in those upon whose motion the re- 
ceiver was appointed as the right of an attaching creditor to the fund 
attached. Bath are recognized as lawful modes of reaching the estate 
of the debtor and subjecting it to the payment of his debts, the only 
difference being that any creditor may proceed by attachment, and any 
estate of the debtor, not exempt from seizure for debt, may be reached 
in that way, whereas only the rents and profits of the estate in lien can 





be reached through a receiver in a foreclosure suit, and then only by a 
mortgagee or other lienholder. 

Having shown, as I think, that a jumor mortgagee upon whose mo- 
tion a receiver is appointed, is entitled, as against a prior mortgagee, to 
the rents and profits which comes to the receiver’s hands under that ap- 
pointment, it seems hardly necessary to enter into an extended argument 
to prove that he has the same right as against creditors, who have no 
lien upon or interest in the mortgaged property by which the fund in the 
receiver's hands was earned. The appointment of a receiver does not 
give a mere stranger to the suit the Penefit of the proceedings, so that 
he may claim what he would not otherwise be entitled to.” High on 
Receivers, sec. 13; Howell v. Ripley, 10 Paige, 43. 

It is clear that these appellees were not only strangers to the suit, but 
were unnecessary, and would have been improper parties, and if made 
parties to the original suit, might have gone out on demurrer. They 


| neither had an interest in the property nor in its earnings or proceeds. 


If they have any rights, they acquired them through a suit to which 
they were not parties, that was not brought for their benefit, and in the 
subject-matter of which they had no possible legal or equitable interest. 
And they have not only thus strangely acquired an interest where they 
before had none, but that interest has been adjudged prior and superior 
to the interest of those whose prior legal and equitable contract rights 
enabied them to secure for the appellees that which the appellees could 
never have secured for themselves. They could not have obtained the 
appointment of a receiver, and therefore never could, through any right 
in themselves, have obtained that which has been adjudged to them. 
The appellants had a right to a receiver and obtained one, but the ap- 
pellees have the benefits of his appointment. In other words, the ap- 
pellants had the right and obtained and put in motion a recognized 
remedy with a view to their own relief, the appellees had no right and 
consequently no remedy. One would have supposed that, under certain 
circumstances, the appellant would have obtained relief, and that the 
appellees would not. Such, however, is not the fact; appellants still 
have their right and their remedy, but no relief, while the appellees 
have relief without either right or remedy in themselves. There is no 
privity of contract or of estate between the appellees and appellants, 
und how it comes to pass that with the right and remedy in one, relief is 
decreed to the other, I confess I am unable to comprehend. If the 
mortgaged property shall, as no one can doubt it will, sell for less than 
will satisfy the mortgages and other liens prior to the mortgage to 
Douglas, the holders of bonds thereby secured, or attempted to be se- 
cured, will lose their whoie debt, while the appellees, without liens upon 
either the property or its earnings, and without a remedy in themselves 
by which they could have reached either, will be paid in full. Douglas 
is bound for the costs of the suit and of the receiver, and, in the contin- 
gency just supposed, of a sule of the property for less than the prior 
incumbrances, will get nothing; while the appellees who never became 
liable for the costs, who took no trouble or risk in procuring a receiver, 
and had no pretense of right to a receiver, get their entire debts with- 
out one dollar of legal costs. A decision producing or that may pro- 
duce such a result, seems to me to overturn the very foundation of con- 
tract rights, and virtually to destroy all securities in the form of liens 
upon property, and to convert an intended benefit, attempted to be se- 
cured by solemn contract, of which the world had notice, into a positive 
disadvantage, and to make the lack of all attempt to provide a contract 
for security, the very best possible security through a supposed discre- 
tion of the chancellor. 

Such a conclusion is not the offspring of any recognized or even of an 
asserted principle of equity. No rules or principles are laid down as 
conducting to a result so anomalous. It is simply said that the chancel- 
lor has a discretion to appoint a receiver or not when applied to for that 
purpose, and that in this instance there was no abuse of discretion in so 
modifying the order of appointment as to require him to pay out of the 
earnings of the mortgaged property debts due to persons loviene con- 
tract or legal or equitable lien on the fund, to the exclusion of those 
having a lien on the property producing it, and who, it is decided by the 
majority of the court, have prima facie an equitable claim to the whole 
fund, and at whose instance the receiver was appointed to rescue it from 
an insolvent and unfaithful corporation. Rights depending upon the 
discretion of courts are not the most valuable. They can never be 
measured ; their extent and value are unknown, and are incapable of 
being ascertained. 

It is conceded that grounds were made out for the appointment of a 
receiver. In other words, that the appellants showed that the mort- 
gaged property was “ probably insufficient to discharge the mortgage 
debts,”’ and, therefore, the chancellor should have appointed a receiver. 
But, although he should have done so, yet he had a discretion not to do 
it, or to do it upon condition that $134,000 to come to the receiver’s 
hands from the earnings of the property, should be paid out to unse- 
cured creditors. In the opinion of the majority of the court, there was 
not an abuse of the discretion said to be possessed by the chancellor, 
but it is intimated that the chancellor may go too far, and that he may 
not be permitted to pay all the unsecured creditors of the mortgagor 
out of the earnings, to the exclusion of the mortgagees. What principle 
marks, or even remotely and dimly irdicates the boundary line of the 
chancellor’s discretion? What legal or equitable distinction is there 
between the claims of these appellees, and the claims of other unsecured 
bona fide creditors ? 

It is said the services of the appellees were devoted to constructing, 
repairing and operating the mortgaged roads; that they were necessary 
for those purposes, and that they preserved the property and enabled 
the debtor company to retain its good-will and the public confidence up 
to the time at least when the workmen and laborers are alleged to have 
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become demoralized by the continued non-payment of their wages. 
Other unsecured creditors may have furnished material and supplies as 
necessary in operating the roads, and in enabling the debtor company to 
retain its good-will and the public confidence as the labor of the appel- 
lees. Shall they also be paid out of the earnings in the hands of the 
receiver? Andif not, why not! What is the principle distinguishing 
the two classes of creditors, and allowing the chancellor to pay the one, 
and forbidding him to pay the other? If the right to payment out of 
earnings which come to the hands of the receiver is to turn upon the 
question whether that which the creditor did for, or furnished to the 
company, was devoted to constructing, repairing and operating the 
morgaged roads, or was efficient in enabling it to retain its good-wili 
and the public confidence, then it would be proper to go into an enquiry 
as to the use made of the money borrowed from the bondholders, and 
to show that it was used to build the road superstructure, to buy iron 
and rolling stock, without which there could be no road to repair or op- 
erate, and no good-will and public confidence to retain, and then the 
chancellor would be called upon to exercise both his ingenuity and his 
discretion in deciding whether, as matter of law, it was more beneficial 
to the mae a or more meritorious in the claimant, to have furnished 
money to build, equip and stock the road, or to labor to keep it in repair 
and in operation. 

A careful examination of many authorities, and the most mature re- 
flection I have been able to give to the subject, have not enabled me to 
perceive any principle, or to discover a single authority, for diserimin- 
ating between creditors on account of the fact that the debt of one is for 
money loaned, and the other for labor performed. Such creditors stand 
as equals before the law, and controversies between them as to priority 
of payment out of the estate of their common debtor, must be decided 
otherwise than by an enquiry into the consideration for their respective 
debts further than may be necessary in order to show that both are 
bona fide, and deserve to be paid. But if a contrary rule is to prevail, 
and creditors are to be paid in the order of priority in which the court, 
looking to the consideration for the debt, may, in its discretion direct, I 
can not avoid the conviction that the rules of law by which rights of 
property are to be decided will become, to say the least, exceedingly 
uncertain and unreliable. 

The case in 107 Mass., cited as sustaining the conclusion reached by 
this court, was unlike this. The facts were these: The Boston, Hart- 
ford and Erie Railroad Company made a mortgage to secure its bonds 
for twenty millions of dollars. Subsequently the company entered into 
a contract with Adams Express Company, by which the latter company 
loaned $200,000 to the former, and the former agreed to carry certain 
express matter for the latter, and the consideration for carrying the 
freight was to be retained by the express company and credited on the 
loan. Before this contract was fully performed, the mortgagees applied 
for and obtained the appointment of receivers. The receivers gave no- 
tice to the express company that they would decline to be bound by the 
contract, and thereupon the express company applied to the court to 
compel them to comply with the agreement made by the railroad com- 
pany. But the court held that the receivers were not bound to carry the 
express matter which the railroad company had agreed to carry, and if 
they carried it, were not bound to allow the freight money to be credited 
on the loan made by the express company. In considering that ques- 
tion the court said (p. 17): ‘* The payment of the debts of the corpora- 
tion previously contracted would be inconsistent with the nature and pur- 

ose of the office of the receivers, as with the terms of their appointment. 

hey have no right to appropriate the property and assets of the cor- 

oration for that purpose, nor the earnings of the road while operated 

y them. The amounts allowed under the contract of the corporation 
with the petitioners (the express company), are earnings of the road, to 
be acquired by service requiring outlays by the receivers, and are a part 
of its legitimate assets, as much as if due in money. By the terms of 
the contract they are to be ne to the debt of the corporation. But 
that contract constitutes no lien upon the property or franchises of the 
corporation, and it is no more obligatory upon the receivers, either to 
muah the application or to render the service, than the debt itself. To 
fulfill that contract in all its terms will be, in substance and effect, to 
appropriate the use of the property and the earnings of the road, pro 
tanto, in payment cf the debt of the petitioners in preference to all 
others. 

Thus far the reasoning and conclusion of the court are in exact accord 
with the views I have already expressed. When the opinion just quoted 
was rendered, it had not been decided whether the mortgagees would 
take a judgment to sell the property, or for a strict foreclosure; and the 
court directed the receivers to go on with the contract, and to receive 
from the express company payment for carrying freight under it, or 
security for payment if payment should be required. In other words, 
the court held the fund subject to future orders until it should be ascer- 
tained whether it would be required to satisfy the mortgage debt. 

Later in the progress of the case; there was a judgment of strict fore- 
closure, a thing unknown in our practice, the effect of which was to 
satisfy in full the mortgage debt, and vest the absolute litle to the prop- 
erty in the mortgagees, subject only to a statutory right of redemption. 
Judgment of strict foreclosure having been rendered, the court made an 
order directing its receivers to surrender the property to the mortgagees 
upon payment of their costs. The costs were paid, and the mortgagees 
took possession of the property as absolute owners. The receivers then 
moved the court to compel the express company to pay over to them 
the amount of freight muney earned while the property was in their 
hands, in order that they might pay it over to the mortgagees, whose 
entire debt had been satisfied by the strict foreclosure. The express 
company resisted the motion, and claimed to hold the money in its 





hands, and apply it as a credit on the loan to the railroad company, and 
it was in deciding that question that the court used the language quoted 
by this court. The earnings were not claimed as necessary to complete 
the payment of the mortgage debt, but upon the ground that the pos- 
session of the receivers was the possession of the mortgagees, and that 
a mortgagee in possession is entitled to the rents, and where there is a 
strict foreclosure he is not accountable for rents, and, therefore, that they 
were entitled to the earnings which came or should have come to the 
receivers’ hands. Both the argument of counsel and the opinion of the 
court show that the question of the right of a mortgagee to the rents, 
profits and earnings of mortgaged property while in the hands of a 
receiver, when necessary to satisfy the mortgage debt in full, was not 
regarded us before the court, for the very obvious reason that the mort- 
gage debt was fully satisfied by the strict foreclosure. 

Counsel for the receivers in his argument said (p. 22): “The receivers 
were appointed at the instance of the mortgagees, and for their benefit, 
and the mortgagees are entitled to the earnings from the time of such 
appointment. Their TITLE relates back to the time of such appointment.” 
Thus showing that they claimed the earnings on the assumption that 
they were owners when the earnings accrued, and that, as owners, they 
were entitled to such earnings, and that they did not claim the earnings 
as necessary to pay the mortgage debt. That the court did not under- 
stand them as claiming the fund as necessary to satisfy their debt, is 
apparent upon an inspection of its opinion. The court said: ‘* Another 
clause in the mortgage is pressed we our consideration ;”’ and then, 
after quoting it, they continued : ‘‘ Whether this provision would author- 
ize a foreclosure and sale of the property and franchises of the corpora- 
tion, for the benefit of the bondholders, without the intervention of the 
trustees provided for in the mortgage, and whether, in such case, the in- 
come from the time the receivers took possession would be treated as 
incident to, and a part of, the fund distributable to the mortgagees or 
bondholders, we need not determine.” 

It then appears that the court expressly waived a decision of the very 
point involved in this case. 

That is the only case cited, and I presume the only one that can be 
found, which is even supposed to tend to support the view taken by this 
court upon this part of the case. It is decided by the majority of this 
court that the mortgagees “‘ have, prima facie, an equitable claim to the 
whole fund ”’ in the receiver’s hands, and that “‘ the onus is upon each 
general creditor to estublish a superior right upon his part.’’ The ap- 
pellees are general creditors, and therefore the onus is upon them to 
show a superior right to the fund. 

There are but three modes of acquiring equities: one by the acts of 
the parties, one by operation of law; and one by the process of the law 
and acts of the party combined. Have the appellees acquired rights to 
the fund in either of these modes? Have they contracts, either express 
or implied, which give them liens? All admit they have not. ave 
they contracts to be paid out of the earnings? That is not pretended. 
There is no statute or rule of law or equity giving them liens, and they 
have not acquired even inchoate liens by attachment or other process 
against the fund. What, then, is the foundation of their right to inter- 
vene between the appellants and the relief they sought, and to appro- 
priate the earnings in the hands of the receiver, to which it is decided 
the appellants have a prima facie equitable claim? How have they 
shown an equitable claim to the fund superior to that which it is admit- 
ted the appellants have? Is it because of the accident that the railroad 
company is insolvent, and the appellees are unable to secure the pay- 
ment of their wages from any other source? It was only to provide 
against apprehended insolvency of the company that the mortgages 
were executed at all. If the company was solvent, the appellants would 
have no great interest in the application of the earnings. They would 
be paid in any event. So with the appellees. If, then, the company 
was solvent, there would certainly be no injustice in excluding the ap- 
pellees from participation in the earnings, and as it is eiinignt by this 
court that the appellants have a prima facie equitable claim to the earn- 
ings, because of their liens upon the roads and the appointment of the 
receiver, I presume it would not be insisted, if the company was solvent, 
that the appellees might perversely refuse to seek payment out of other 
property, and come into court as they have done, and demand payment 
out of this fund. We are, then, brought to this inevitable conclusion: 
that the rights of the appellees are not founded in law, equity, or con- 
tract, but spring out of the accident that the mortgagor is insolvent. 
Now it was to provide against that accident, and that alone, that the 
mortgages were made and accepted. Then we have the anomaly of a 
security that is perfectly good as long as it is not needed, but the mo- 
ment it is needed to secure the mortgagee, who loaned his money on the 
faith of it, it is decided that because of the very contingency, the fear of 
which induced its execution and acceptance has arisen, it is useless. 
Indeed, it is worse than useless in this contest. The appellants accepted 
a security; the law, as I have attempted to show, attached certain inci- 
dents to that security; the appellees had no security, the crash came, 
and the party secured, or attempted to be secured, is postponed entirely 
until the creditor who was not secured by a contract or constructive 
lien, is paid in full out of the property in lien to the other. Truly if 
such be the law it is a misfortune to be secured. 

It would be a great hardship upon the appellees to lose the wages due 
them for their sweat and toil, but hardships never create equities. The 
chancellor is not a dispenser of grace. He is bound to recognize’ the 
legal, the equitable and the contract rights of suitors. He must be 
governed by principle, and dare not yield to the promptings of sym- 
pathy, and warp the rules established by a long line of precedents to do 
what seems to him equitable, unless he can base his decision upon 
principles which will establish the case as an exception to general rules. 
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The mere discretion of a court, however learned, wise and virtuous, un- 
less that discretion be guided by principles that may be tested, under- 
stood and followed, is a power too dangerous to the contract rights of 
citizens to be allowed to occupy a place in the temple of justice. ** That 
law is best which leaves as little as possible to the mere discretion of the 
judge,” is one of Lord Bacon’s wisest aphorisms. Courts dare not under- 
take to do, in defiance of the rules of law, what the individuals com- 
posing them may regard as abstract justice. When we speak of the 
administration of justice we do not mean justice in the abstract, justice 
according to the refinements of the mere casuist, but justice according 
to luw. 

We have seen that the law made it the duty of the chancellor to 
appoint a receiver. That he did, and that far justice was done accord- 
ing to law. We have also seen that the law, as settled in numerous 
cases, decided by American and English courts, entitles the appellants 
to the earnings of the mortgaged property, while in the hands of a 
receiver appointed on their motion. But they have been deprived of 
that right by the order of the vice chancellor, which order is affirmed 
by the majority of this court, and the fund has been ordered to be paid 
to the appeliees who have no lien upon it, and no agreement to be paid 
out of it; who had no agency in intercepting it and keeping it out of 
the hands of the company where, for all that we know, it would have 
been squandered or misapplied, as previous earnings had been, and who 
incurred no cost, no risk and no trouble in securing it; who had no 
notice of appellants’ liens upon the property, and who did not pretend 
to have a contract which even as between them and their employer, tlie 
company, would _ them aspecitic claim upon the road or its earnings. 

But it is said the appellants seeks equity, and according to the ap- 

roved maxim, that ** he who seeks equity must do equity,” it was not 
inequitable to give the appellees the fruits secured by the vigilance of 
the appellants by the use of their own remedy at their own expense, 
and that, too, although the appellants, according to the authorities I 
have quoted, have a specific lien on the earnings in the receiver's hands, 
and, as held by the majority of this court, an equitable claim which 
must prevail over all others who do not make out a superior claim. I 
am not aware that this most excellent maxim has ever orvond been ap- 
plied to a case like this. It 1s not pretended that the appellants owed 
any equity to the mortgagor. The company was in no condition to in- 
oi the maxim or to ask lenience at the hands of the chancellor. It 
had violated every important stipulation in the mortgages; had misap- 
plied the earnings; had failed to pay current interest; had allowed state 
and municipal taxes assessed against it to be in arrear; the road to be 
out of repair; and by failing to pay its employees, had excited them to 
mutiny, threatening the destruction of the road. They owed the appel- 
lees no equity. They neither employed them, or promised to pay i, 
and some of the appellees who have been ordered to be paid, are the pres- 
ident and other officers of the unfaithful corporation, who may be pre- 
sumed to be responsible for the mismanagement, not to say-bad faith, 
which lead to the wholesale violations of the covenants in the mortgages 
towhich I have referred. As, therefore, the appellants owed no equity 
to the corporation, or to the —— the effect of the application, in 
this case, of the maxim ‘he who seeks equity must do equity ”’ is, that 
if A ask the intervention of the chancellor in his behalf against B, the 
chancellor may, as the conditions upon which he will grant the relief 
asked, require A to render to C an equity due from him to B. In other 
words, and to apply the principle announced to the case in hand, the 
company owes to the appellants und the appellees each a debt. It has 
ziven the appellants mortgages upon its property to secure the debts 

ue to them, but the appellees have no lien, have no such remedy. The 
——— brought their suit, manifested their right, and sought and 
obtained their remedy; and then it is said they have no right to com- 
plain of the 3 ee eae of those earnings which they intercepted, 
— which the appellees could never have reached, to pay the appellees’ 
ebts. 

lalways supposed that the maxim in question meant that a party 
seeking the aid of equity must do equity to him against whom he asks 
relief in reference to the subject-matter involved in the litigation, and 
that it does not mean that he must do equity to all the world beside, and 
especially that it does not mean that a plaintiff seeking equity must an- 
swer for an equity not due from him, but due from his adversary toa 
third person. If A has an unfair advantage of B, and comes into equity 
for relief against B respecting the matter to which such advantage ap- 
pertains, the chancellor will apply the maxim, and compel A to relin- 
quish his unjust advantage, or if he refuses, will turn him out as un- 
worthy of the aid of a court of conscience. But if instead of having 
that advantage of B, against whom he seeks relief, he has it of C, against 
whom he seeks no relief, it will hardly do to say that A can be denied 
relief unless he will do equity to C. ‘Yet that case would be far stronger 
than this. The appellants have no unfair advantage of any one, unless, 
indeed, the taking of a mortgage security is to be held an unfair advant- 
age of subsequent credits with notice. The appellants owes appellees 
nothing, and seek no relief against them, and the equity the appellees 
have is no greater than that which all unsecured creditors have to be 
paid out of the rents and seca of mortgaged property in the hands of 
a receiver pending proceedings to enforce the lien of the mortgagee. 

But it is intimated that there is something peculiar in the nature of 
this case, and that the principles applicable to ordinary mortgages are 
not altogether applicable here. This view was urged upon the court in 
Ellis v. Boston, Hartford & Erie R. R. Co., 107 Mass. 1, by very eminent 
counsel, but elicited no response from the court. In Denniston v. Chi- 
eago, Alton & St. Louis R. Co., 4 Bissell, 416, several unsecured 
u ae ge ge of the corporation, petitioned to be paid out of funds 
in the hands of a receiver in a foreclosure suit. The debt of one of 





them was for such articles as were indispensable to the operation of the 
road. But the court rejected their claim, and said: “It was precisely 
like the case of aman who furnishes to the owner of a farm the means 
of carrying it on; but there is another party who has a lien upon that 
farm and it is sold in order that the party who has the prior lien may be 
yaid.”” Again the court said: ‘These parties ought to be paid. They 
ose a just claim against this road. But it is against an insolvent cor- 
poration, and they ask parties who have a prior right and lien to pay 
them, because those with whom they have dealt can not do so.” 

So in this case. These appellees ought to be paid, and it may be that 
under the circumstances of this case, the bondholders ought to have 
consented that they should be paid, but they saw proper to act other- 
wise, and in my opinion, they had a lawful right to do so, and the courts 
have no right, consistent with either principle or authority, to compel 
them to pay that they do not owe, or to allow it to be paid out of money 
which upor well established rules of equity belongs to them. The rights 
of parties and of strangers, and the jurisdiction powers and duties of 
courts of equity, are the same in suits to foreclose railroad mortgages as 
in other foreclosure suits. High on Receivers, section 376. 

But if the chancellor had greater powers and a broader discretion in 
this class of cases than in suits to foreclose mortgages upon other de- 
scriptions of property, he still had no power to appropriate these earn- 
ings. If he had a right to impose terms upon the applicants as the con- 
dition upon which he would grant the relief they asked, or upon which 
he would continue the roads in the hands of the receiver, he should at 
least have allowed the applicants the election to submit to the terms he 
thought proper to impose, or go out of court and seek redress in some 
other mode. 

I have endeavored to show that the mortgagees have liens on the earn- 
ings of the property while in the hands of the receiver, by express con- 
tract, and that the chancellor was bound to enforce those contracts as 
made if it could be done, and if not that he should then have enforced 
so much of them as was enforceable. He could not specifically execute 
several contracts for the delivery of one entire thing to each and several 
individuals at one and the same time, but he could and properly did 
take it into the custody of his receiver, and when he did so Douglas at 
least had, by the express terms of his contract, a right to have the earn- 
ings applied to the mortgage debts. 

T have also endeavored to show that, by the well-established rules of 
equity, mortgagees have a lien on the earnings of mortgaged property 
which come to the hands of a receiver pending a suit for a foreclosure 
and sale, and that the earnings are a part of their security of which the 
chancellor has no power to deprive them; and that it was his duty to 
appoint a receiver when applied to fur the purpose, it appearing that 
the conditions of the mortgage had not been performed, and that the 
property was probably an insufficient security, and that having ap- 
pointed the receiver the mortgagees, as a matter of law, became en- 
titled to have the earnings applied toward the payment of the mortgage 
debts, and that itis a right over which the chancellor has no rightful 
power of disposition, and which he was as much bound to respect and 
enforce as he will be to respect and enforce their right to a foreclosure 
and sale, and to the proceeds of the sale. 

I have attempted to prove that those who loaned their-money on the 
faith of their contract to have a certain security, and the well understood 
and universally recognized incidents to it, have claims upon the courts 
for the enforcement of their rights under and incident to their contracts 
as made. As a judge, it is neither my duty nor my right to look to the 
consequences of my decision, further than the anticipated consequences 
may furnish reasons to confirm or to weaken convictions as to what the 
rule of law really is. 

1 have been unable to discover the line that is to separate the claim of 
the appellees from the claim of other unsecured creditors. Nor am I 
able to discern the principle that is to distinguish the claim of the em- 
ployees of a railroad company to be paid in preference to mortgagees, 
from the claim of any other class of laborers to be paid in like manner 
out of mortgaged property upon which they have bestowed labor for 
which they have not been paid. If these appellees have an equity tobe 

aid out of the earnings in the receiver’s hands for labor done before 
Bis appointment, because they bestowed their labor on the road and 
thereby kept it up, why shall not the material man who furnished arti- 
cles indispensable to the operating of the road be paid also? If the 
men who furnished necessary material are entitled to « paid, upon what 
principle of law or morals shall the man who furnished money to make 
cash purchases be refused? And if all these are to be paid out of the 
earnings to the exclusion of the mortgagees, there will remain no debts 
to be paid but the mortgage debts, and these being postponed to all 
others, it will result that the only persons not secured are those who 
alone had taken security for their debts. 

I am, for these reasons, of the opinion that the order of the vice 
chancellor should be reversed. 


Selections. 

THE ConFLICT OF JURISDICTION IN Wisconsin.—It has been a marvel 
to foreign statesmen, that two independent and superior courts, like our 
state and federal courts, deriving their power from different sovereignties, 
could exercise jurisdiction over the citizen at the same time, without 
frequent collisions. But the judges of each judicial system, by their 
forbearance and discretion, have occasioned but few serious collisions. 
Of late years the jurisdiction of the federal courts has been largely ex- 
tended, and this has given rise to a number of conflicts of jurisdiction. 
A tendancy toward centralization has aroused the jealousy of state courts, 





680 CENTRAL LAW JOURNAL. 





and the increase of power has made the federal courts more aggressive. 
In the earlier history of this country, the state courts were inclined to 
assert their right over all cases where there was any doubt as to which 
court should take jurisdiction; and in one instance a collision of this 
nature was the cause of an amendment of the national constitution, 
abridging the jurisdiction of the federal courts. This was the condition 
when De Tocqueville wrote his noted work. He says the federal courts 
‘are more inclined to abandon a right of jurisdiction in cases where it 
is justly their own, than to assert a privilege to which they have no legal 
claim.”” The converse of this proposition is true at the present time. 
No judge is eager for a conflict of Jurisdiction; and when the line that 
separates two jurisdictions can not be easily traced, each should yield a 
little, or give way to the one first acquiring jurisdiction. But when a 
judge believes that his tribunal, whether state or federal, has rightfully 
jurisdiction, it is a duty he owes to the oath he has taken, and to the 
sovereignty he represents, to maintain that right without fear of conse- 
uences. Such a position has been taken by the Supreme Court of 
isconsin in the case of The State ex rel. Drake v. Doyle, 3 Am. Law 
Times Rep. 450. 

Most conflicts of jurisdiction have been between state courts and 
the inferior United States courts ; but this is one between a state supreme 
court on one part, and the federal supreme court and one of its inferiors 
on the other. 

A statute of Wisconsin requires all foreign insurance companies doing 
business in that state to first take out a license; as a condition upon 
which such license is granted, the insurance company is required to sign 
an agreement not to remove any suits that may be brought against it to 
the federal courts, on pain of having its license revoked. The Home 
Insurance Co. of N. Y., petitioned for the removal of a cause to a 
federal court. The state supreme court (Morse v. Insurance Co., 30 
Wis. 406), held the agreement to be a valid relinquishment of the right 
of removal. The Supreme Court of the United States in Insurance Co. 
v. Morse, 20 Wall. 445, reversed the decision of the state court, on the 
ground that such an agreement could not deprive the company of the 
right of removal, and pronounced the statute unconstitutional and vord. 
The ousting of the federal jurisdiction by agreement, being a federal 
question, the state court yicld to the decision of the United States Su- 
preme Court, but refuse to yield that the statute is unconstitutional, and 
issue a mandamus requiring the secretary of state to cancel the license 
as required by the statute. It was contended that the writ of mandamus 
should not issue to enforce the statute because the Supreme Court of 
the United States had decided it to be unconstitutional. But the court 
holds that the Supreme Court uf the United States had no power to de- 
clare the statute unconstitutional; that so much of the opinion of the 
federal supreme court was a harmless thunderbolt. That when a foreign 
corporation, by courtesy, is permitted to do business in a state, such state 
has a right to prescribe the conditions precedent upon which the license 
may be issued, and that when such conditions are broken, the state au- 
thorities may cancel the license. The learned judge says: 

“It was within the appellate jurisdiction of the federal court to re- 
fuse effect to the agreement, as. ousting the jurisdiction of the federal 
courts; but it is not within its jurisdiction to hold foreign insurance com- 
panies entitled to license without the agreement when made, as repug- 
nant to the constitution and laws of the United States; but it can not 
excuse the agreement, as a condition precedent to license under the state 
statute. So far, the statute stands outside of its appellate jurisdiction ; 
raising a pure question of state policy and economy, in a matter within 
the absolute pleasure of the state. Conceding the invalidity of the 
agreement, the statute still prohibits license, within the mere discretion 
of the state, without the agreement; and the statutory license can not 
issue without it. In authorizing voluntary licenses with absolute right 
to annex any condition to them, the state may exact agreements morally 
although not legally binding on the licensees. It may be presumed 
there is some sense of decency even among corporations. It may be 
presumed that not every insurance company will voluntarily make such 
an agreement, as a condition of a voluntary and advantageous license, 
and then deliberately violate it, even with the sanction of the Supreme 
Court of the United States. In any view, such a violation is a 
scandalous breach of good faith, indicating a disposition to bad faith in 
all the dealings of the company. And, though the agreement be not 
obligatory in law, yet has the state a right to trust to it, as obligatory in 
conscience ; and to refuse licenses to all insurance companies refusing to 
execute it. In that view of it, the federal court has no appellate juris- 
diction over the statute; and the declaration that it is unconstitutional 
was brutum fulmen. To that extent, at least, the state retains power 
over foreign corporations seeking to do business within it. The statute 
is indeed inoperative to give validity to the agreement ousting the 
eee of the federal courts. So the Supreme Court of the 

nited States has decided. But it is operative to prescribe the condi- 
tions on which the state, in the exercise of its sovereign authority, sees 
fit to license foreign corporations within it. That is for this court, not 
that, to determine. No foreign insurance company need come here 
under the agreement; coming, every foreign insurance company violat- 
- the agreement, is guilty of a moral fraud upon the State. And, in 
upholding the statute to this extent, against the extra judicial dictum of 
the Supreme Court of the United States, we may quote in our behalf 
the language of one of the great chief justices of that court: ‘A sanc- 
tion is claimed to a breach of trust, and a violation of moral principle. 
In such a case, the mind submits reluctantly to the rule of law, and 
laboriously searches for something which shall reconcile that rule with 
what would seem to be the dictate of abstract justice.’ Hannay v. Eve., 
8 Cranch, 242. * * * * “The statute extended to these foreign 
insurance companies the privilege of doing business in this state, on 


equal footing with domestic companies. Experience showed their 
power to harass the citizens of the state doing business with them, by 
| removing actions on their policies from courts of the vicinage, to dis- 
| tant and expensive tribunals. Hence the provisions of both statutes. 
| And, conceding to the fullest extent the right of removal of actions 
| commenced, we can see no pretense for questioning the power of the 
| state, in the exercise of its absolute discretion on the subject, to revoke 
the license of a company exercising the right. The state has power to 
make its voluntary license subject to forbearance of a right, and revoca- 
ble upon its exercise. The right may survive the license, but the 
license can not survive its exercise. So, grants are sometimes made 
upon eondition to forbear a right. It was for the authorities of the 
state alone to judge that the exercise of the right is an abuse of the 
privilege of the iicense. With that question, the federal courts have 
no concern. They can hold, as they have, that the right exists in pend- 
ing actions; but hey have no jurisdiction over the question whether 
foreign. corporations, exercising the right, shall be permitted by the 
state to do business within it. That is matter of state policy, state law, 
state jurisdiction.” 

The secretary of state, Doyle, refused to cancel the license, and 
when the same expired by lapse of time, a new license was issued by 
him to the company. When a mandamus from the state supreme 
court was about to issue, commanding the state officer to obey the state 
law, an inferior federal court, with utter disregard for state authority, 
and with considerable arrogance, enjoined the secretary of state from 
cancelling the license. The state supreme court refuse to regard the 
injunction, and say: ‘‘ The present aintien to our jurisdiction to issue 
the writ appears to us to come with an ill grace from the chief law 
officer of the state (the attorney-general). For it would be a grave en- 
croachment upon the sovereign authority of the state, if state officers 
could so transfer judicial control over their official action for the state, 
and the prerogative jurisdiction of this court, to an inferior federal 
court. But it is quite certain that the federal court has not jurisdiction 
to bind the state, or to foreclose the authority of the state courts, on 
behalf of the state, over its own officers, in their duty to it under its own 
laws. ‘*‘Conceding the power of the federal court to bind the officer, as 
between him and the plaintiff who sues him, the constitutional amend- 
ment absolutely prohibits it from binding the state, as against either 
the plaintiff or its own officer. In such a case the private party seeking 
the remedy against the officer, must be content with that, valeat 
os. He can have none against the state, or binding the state, or 

inding the officer against the state. Against the authority of the state 
over its own officer, against the officer’s duty to the state, federal pro- 
cess in such a case can avail nothing.” 

Although the state of Wisconsin was not a party, the injunction 
against the secretary of state affected only the interest of the state. 
The court holds that the case comes under tho 11th amendment to the 
constitution of the United States, which prohibits the federal courts 
making a state a defendant in cases where a citizen of another state is 
plaintiff. Osborn v. The U. S. Bank, 9 Wheat. 738; Georgia v. Ma- 
drazo, 1 Peters, 110; Kentucky v. Dennison, governor, 24 How. 66. 
After reviewing all the decisions of the Supreme Court of the United 
States on this subject, the learned judge derives these two rules: ‘ Ist. 
That where a suit is prosecuted in a federal court, by a private party, 
against a state officer, in which the state has a direct interest but can 
not be made a party, the officer himself must have an interest or liabil- 
ity in the subject matter, upon which the jurisdiction of the court can 
attach; and 2d. That where such a suit is prosecuted against a state 
officer having no such interest or liability, in his own official capacity 
only, to affect a right of the state, the state is the real defendant within 
the prohibition of the amendment of the constitution.” 

The decisions of the Federal Supreme Court being conflicting on this 
question, the state court says: ‘“*‘ When the decisions of the state court 
vary in interpreting state law, the Supreme Court of the United States 
makes its own election which it will follow. Gelpeke v. Dubuque, 1 
Wall. 175. We may, with profound respect, presume here upon the 
like right of choice; and we prefer to hold the rules in Osborn v. The 
Bank ; Governor of Georgia v. Madrazo, and Kentucky v. Dennison, as 
the more authoritative and well-considered cases to settle the law of that 
court, unless expressly overruled. When adjudications so solemn and 
so well considered are disregarded or forgotten in the court, none of us 
-_ presume to say Indignor ; but surely all of us should recall sounder 
and safer principles established in that great court, Quandoque bonus 
dormitat Homerus.”’ 

Chief Justice Ryan has been regarded by many as one of the most 
able jurists of the present time. If in some things he expresses him- 
self with considerable feeling, it is owing to the magnitude of the ques- 
tions involved in his decision. In commenting upon the object of a 
Federal Supreme Court, and its tendency to encroach upon state juris- 
dictions, the learned judge says: ‘‘ The constitution designed that court 
to be, as it is, a great national tribunal; a court of last resort on all 
questions of national character; anda court of dignity and authority 
unequalled by any tribunal known in modern history, not perhaps ex- 
cepting the imperial chamber at Wetzlar, to which it has been com- 
pared. Federalist, No. 80; Story’s Const., sec 1,679; 1 Kent, 296. And 
yet that august tribunal has no general jurisdiction, but is essentially a 
court of defined and limited jurisdiction, original and appellate. We 
speak with profound deference to that court, in saying that it should ‘be 
matter of surprise to no jurist, to no student of history, that so 
august a tribunal, so constituted and limited, should have from the be- 
ginning proved impatient of the limited scope of its authority and that 
of the inferior federal court on which its own jurisdiction chiefly rests ; 








gradually and sometimes almost insensibly extending it, and signally 
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illustrating the maxim, ampliare jurisdictionem. Its views of federal 
jurisdiction have always been aggressive. It has but illustrated a gen- 
eral human tendency, a common phase of judicial history, in gradually 
enlarging the letter of its jurisdiction by construction; until its juris- 
diction by implication appears to ‘exceed its jurisdiction by construc- 
tion; until its jurisdiction by implication appears to exceed its jurisdic- 
tion by express grant; until it appears to be loaded down and impeded, 
we might almost say overwhelmed, by excess of jurisdiction, presuma- 
bly never contemplated by the framers of the constitution. And it 
was, perhaps, hardly to be expected that an amendment to the constitu- 
tion, abolishing a jurisdiction originally granted by that instrument to 
federal courts, would be kindly regarded by so great a court so consti- 
tuted, or favorably construed for the probibition and against the juris- 
diction. So it has surely proved. * * * * * -We abide by the 
letter and spirit of the constitution. Unfortunately, many things in its 
administration are tending toward centralization, which the history and 
temper of the American people give grave warning might be closely 
followed by disintegration. The integrity of the Union has been tried. 
The integrity of the states is on trial. Much rests upon the moderation 
and forbearance of the federal courts; as much cae upon the firm- 
ness of the state courts, refusing to abdicate state authority in state 
matters, to assumption of federal jurisdiction. We will faithfully try 
to do our part. In refusing, at the last term, to assume a jurisdiction 
properly belonging to the federal courts, we had occasion to say and we 
now repeat: ‘It is perhaps unfortunate that the federal constitution 
left any ground for concurrent jurisdiction of the federal with the state | 
courts. It has led to some mischievous confusion of adjudication, and | 
| 








some vicious usurpation of jurisdiction by both federal and state courts. 
In this day this isa great and growing evil, and we propose, in this state. 
for the sake of judieial order and of the integrity of the federal and 
state governments, to do what we may toward confining the courts of | 
the state to state jurisdiction, and the courts of the United States to | 
federal jurisdiction.’ Bromley v. Goodrich, ante. * * * * The} 
writ in this case will issue, in the right of the state, at any hazard to its | 
officer. We apprehend, however, that there will be none. The state | 
officer is bound to obey the state authority. And if any one to be found | 
within the state should molest any officer of the state, for obeying the 

process of this court, in the administration of the state government, | 
and the fact be properly brought before us, we think we should be able 
to afford ample and summary remedy. We regard this matter as a 
grave attempt to baffle state authority in the administration of state 
affairs, in a way to be a temptation for the use of a somewhat injudicial 
adjective. And we are thoroughly in earnest, as is our duty under our 
oaths, to enforce state authority, in state affairs, over state officers,‘and 
on foreign corporations who come here ex gratia of state law, and then 
set the law at defiance. We mean to suffer no trifling here. The writ 
must be so framed that the secretary not only shall promptly revoke the 
existing license, but shall refrain from granting any other license to the 
insurance company for three succeeding years; and that he certify to 
the revocation to this court within twenty-four hours after service of 
the writ upon him. Let the writ issue at once, in accordance with this 
opinion.” —Monthly Western Jurist. 


Foreign Selections. 


RESTRAINTS ON VEXATIOUS LiTIGATION.—It has long been considered 
a leading principle of the English law that ‘‘a man shall not be pun- 
ished for suing on writs in the king's courts, whether he have right or 
wrong,” (Fitzherbert Nat. Brev. 42 G), and that the utmost liberty is to 
be accorded to every man of bringing his grievances before the tribunal 
of his country. But although our law is unwilling to place any restric- 
tions upon the freedom of instituting civil proceedings, it is not wholly 
wanting in appliances for the suppressing of vexatious and malicious 
litigations ; although when compared with the poenae temere litigantium 
of the civil law, those appliances may appear limited in their operation 
and extent. The restraints imposed by the civil !aw in the time of Jus- 
tinian on the temerity of litigants, may be classified under three heads : 
I. The oath of calumny, (juramentum de calumnia). This was of two 
kinds. (a.) General.— Which must be taken by the plaintiff, defendant, 
and their respective advocates, at the commencement of every actior. 
The plaintiff swore “non calumniandi animo litem se movisse, sed ex- 
istimando bonam causam habere;” the defendant, ‘‘quod putans se 
bona instantia uti, ad reluctandum pervenerat.” Cod. 2, 59, 2. The 
oath taken by the advocates was of a still more searching nature, and 
sets up a very high standard of forensic morality. They promised 
“quod omni quidem virtute sua omnique ope, quod verum et justum 
existimaverint, clientibus suis inferre procurabunt; nihil studii relin- 
quentes quod sibi possibile est; non autem credita sibi causa cognita, 
quod improba sit, vel penitus desperata, et ex mendacibus allegationibus 
composita, ipsi scientes prudentesque mala conscientia liti_patrocina- 
buntur: sed et si certamine procedente aliquid tale sibi cognitum fuerit, 
a causa recedent, ab hujusmodi ccmmunione sese penitus separantes.” 
Cod. 3, 1, 14, 1. (4.) Special.—Sometimes called the oath of malice, 
which might be tendered at any part of the proceedings on suspicion of 
malice in the party from whom it was required. IL. A pecuniary mulet. 
The former practice had been to condemn a person who brought a 
— action to pay a fine of one-tenth of the value of the thing in 
ispute. Justinian enacts in place of this ‘‘ut improbus litigator et 
damnum et impensas litis inferre adversario suo cogatur. Inst. IV. 16, 
A provision analogous to, but more extensive than, the giving of 
costs to a successful party. 





Ill. The fear of legal infamy, incurred when a person was condemned 


on account of some offence or fraud, or in an action on the contracts of 
Depositum, Societas and Mandatum, and the so-called quasi-contract of 
Tutela. Savigny.—System des Rim. Rechts. LL. 78. 

Having now seen the extensive nature of these restraints in the civil 
law, it remains to consider the manner in which the English law has at 
different times interfered to prevent vexatious and malicious litigations. 

I. In the first place we find a direct and immediate punishment by 
Jine and imprisonment, to be inflicted by the court in which the action 
is brought, and in this case the plaintiff has not the benefit of a jury to 
assess the amount of his fine. This punishment is treated of in Beech- 
er’s case (8 Co. 60a.), and it may be resorted to in any of the three fol- 
lowing cases : 

(a.) Where the plaintiff has brought an appeal of felony, or maihem, 
concerning life or member, and has been‘non-suited or barred, or if the 
writ has abated, through the plaintiff’s default, “‘for the malice is the 
highest which concerns life or member.” (6.) In a malicious suit to at- 
taint ajury of perjury. This was abolished by 6 Geo. IV. c. 50, s. 60. 
(c.) ** Where any uses the countenance of the law (which was instituted 
to make an end of controversies and vexation), for double vexation he 


| shall be fined, as if a man sues in the common pleas, and afterwards, for 


the same causes, sues him in London or any such court, the plaintiff 
shall be fined for this unjust vexation. Y. B. 9 H. VI. 55; 14 H. VIL. 


7a. Andin a recaption the plaintiff shall recover damages, and the 
defendant shall be fined and imprisoned for his double vexation.”” And 
in allusion to this, Cowell says: (Inst. Jur. Angl. Bk. IV. Tit. 17). ‘Si 


enim aliqui litibus alium malitiose vexare deprehensi sint, curia oppro- 
brium adferre judicantur et in delicti sui poenam carceri aliquando com- 
mittuntur. 

IL. Secondly, we find that in the early days of English Civil proce- 
dure no person could maintain a civil action without having two or more 
persons as pledges of prosecution. If judgment were given against the 
plaintiff, or if he deserted his suit, both he and his pledges were liable 
to an amercement to the king, either for not prosecuting or pro falso 
clamore. Co. Litt. 126b. 127a. Originally the pledges were persons of 
substance, and amercements were a considerable source of revenue. 
Thus we find a provision in Magna Charta against their exorbitancy, and 
a writ for relieving against excessive amercements known as the writ of 
moderata misericordia. Mag. Chart. cap. 14; F. N. B. 75a. Ifa plaint- 
iff had fuund no pledges, this was a sufficient ground for reversing the 
judgment on a writ of error. 3 Bulstr. 61; 5 Co. 49a. The system of 
pledges fell into disuse partly from the fact that the injured party him- 
self received no benefit from the amercements, and partly because it 
was abused by plaintiffs supplying, as pledges, persons of mean estate, 
or even imaginary beings. Cowell (loc. cit.), says: ‘‘ Eo processerint 
impudentie nonnulle Poa ut fingerent homines in rerum natura non 
existentes.” Cf. 18 Ed. LV. 9b. pl. 19. The legislature also interfered 
by two statutes to prevent the non-entry of pledges in any suit from 
prejudicing the plaintiff’s position. The whole law relating to pledges 

yas discussed and investigated in the case of Hussey v. Moore, 3 Bulstr. 
275. 
II. It was felt that the restraints above mentioned should be supple- 
mented by a distinct provision in favor of the party unjustly sued, and 
hence the legislature introduced the system of giving costs to the suc- 
cessful party. The first statute which gave costs is supposed to have 
been the Statute of Marlbridge, cap. 6, which was foilowed by the Stat- 
ute of Gloucester, and several statutes confined to actions in the courts 
of common law, the costs in equity remaining entirely in the discretion 
of the court. See Sm. Ch. Pr. 810. 

IV. Where two or more persons conspire to harass another by a false 
and malicious suit, criminally or civilly, it is a crime punished by indict- 
ment, or the parties injured may sue for damages by writ of conspiracy. 
These remedies lay at common law (2 Inst. 561, 562), and were affirmed 
by the statute known as Articuli super Chartas (28 Edw. I. st. 3), which 
stated that the king had provided a writ out of chancery “against con- 
spirators, inventors, maintainers of false quarrels, and partakers thereof, 
and brokers of debates ;’’ but notwithstanding this provision, the king 
willed that his justices “‘ when they came into the country to discharge 
their office, should, upon complaint, award inquests therein without 
writs and do right to the plaintiffs without delay.” 

V. The next remedy is by action for maliciously and frivolously put- 
ting the law in motion. It appears that this action was not known at 
all in the time of Elizabeth. Dyer, 285a.: 4 Co. 143. In Cotterell v. 
Jones, 11 C. B. 713, it is said to be doubtful whether any action will lie 
for maliciously and vexatiously bringing a civi/ action. We shall en- 
deavor to show that the authorities are in favor of such an action being 
maintainable. In Comyns, Digest (Action on the Case, A. 4), it is 
stated, “ Action on the case lies if a man make use of process or sue 
vexatiously.”’ In Watever v. Freeman, Hob. 266-267, the court says: 
“If a man sues me in a proper court, yet if his suit be utterly without 
ground of truth, and that certainly known to himself, | may have an ac- 
tion on the case against him for the undue vexation and damage he hath 
put me to by his ill-praetice, though the suit itself be legal. But two 
cautions are to be observed to maintain actions in these cases: first, that 
the new action must not be brought before the first has been determined ; 
second, that there must be not only a thing done amiss, but also a dam- 
age either already fallen upon the party or else inevitable.” Blackburn, 
J., delivering the judgment of the Court of Queen’s Bench in Wren vy. 
Weild, L. R. 4, Q. B. 780-736, says of this case, ‘‘ This was not necessary 
for the decision of the question before the court, but it was by no means 
irrelevant, and is therefore an authority entitled to weight.’ In Savile 
v. Roberts, 1 Ld. Raym. 874, Lord Holt, delivering the judgment of the 
Court of Exchequer Chamber, says: ‘A civil action differs from an in- 
dictment in that the defendant has his costs, and at common law the 
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plaintiff was amerced pro falso clamore, for the estreats of which | 


amercement warrants were constantly delivered to the coroners, who, by 
a jury, afteered them according to the malice or vexation of the plaintiff. 
So, to bring an action though there be no good ground, is not agtion- 
able, because it is a claim of right, and he has found pledges, and is 
amerciable pro fulso clamore, and is liable to costs ; yet if one has a cause 
of action to a small sum and takes out a la¢itat to avery great sum, or has 
cause of action, and yet maliciously sues the plaintiff to the intent to 
imprison him for want of bail or dohim some special prejudice, an action 
on the case lies, but he must show the grievance specially.”” The dam- 
age necessary to support this action may be either to the person, to the 
reputation, or the property of the defendant. In Purton v. Honnor, 1 
B. & P. 205, the court of common pleas held that an action to recover 
damages against the plaintiff in a vexatious ejectment would not lie, on 
the ground that the costs were a sufficient compensation; and in Sinclair 
yv. Eldred, 4 Taunt. 7, the court heid that extra costs could not be re- 
covered in such an action, nor yet any damages, unless malice were 
proved, and that the fact of the plaintiff being non-prossed in his action 
was not sufficient evidence of malice. In Atwood v. Monger, Sty. 878, 
879, Mr. Serjeant Rolle, delivering the opinion of the upper bench at 
the time of the Commonwealth, says: “‘An action upon the case lies 
for bringing an appeal in the common pleas, though it be coram non ju- 
dice, by reason of the vexation of the party, and so it is all one whether 
here were any jurisdiction or no, for the plaintiff is prejudiced by the 
vexation. And I hold an action upon the case will lie for ma- 
liciously bringing an action against one where he had no probable cause ; 
and if such actions were used to be brought it would deter men from 
such malicious courses as are too often put in practice.” A case still 
more in point is to be found in Buller’s “Introduction to the Law of 
Nisi Prius,” namely, Martin v. Lincoln, B. N. P.18. This was an action 
on the case for that the defendant, io deprive the plaintiff of his liberty, 
and without any just or probable cause, sued a certain writ out of the 
common bench, and after he had put in an appearance, the defendant, 
knowing he had no probable cause, suffered himself to be non-suited. 
After verdict on the plea of not guilty, it was moved in arrest of judg- 
ment that the action would not lie. But North, C. J., said that the 
contrary was held in Hob. 266, and that in good reason ; and that it was 
in the province and discretion of the judge to direct the jury to give 
damages to the plaintiff if there was manifest proof that there was no 
cause of action—Ellis, J., adding that the cause was tried before him, 
and that it was apparent that the action was merely vexatious. In 
Johnson v. Emmerson, L. R. 6 Exch. 344 (which was an action for mali- 
ciously procuring an adjudication in bankruptcy), Mr. Baron Cleasby 
says in the course of his judgment: ‘I apprehend that if three things 
concur, the party prosecuting the proceedings is liable to an action— 
first, if the procee ings be really without foundation, and this must be 
evidenced by the suit having finally terminated in favor of the plaintiff; 
secondly, the proceedings must have been taken without reasonable or 
probable cause ; and, thirdly, lest persons should be deterred from en- 
forcing the law with dispatch upon bona fide suspicion, before a man 
can be made responsible it must be shown that, in taking the proceed- 
ings, he was actuated by malice or some bad motive.” 

And to these may be added *‘an injury sustained either in his person 
by imprisonment, his aE by the scandal, or his property . the 
expense.” Selwyn, N. P. 1026. In Churchill v. Siggers, 3 E.’and BI. 
929, 937, Lord Campbell, C. J., said: ‘ To put into force the process of 
the law maliciously, and without any reasonable or probable cause, is 
wrongful ; and if thereby another is prejudiced in property or person, 
there is that connection of injury and loss which is the entiation of an 
action on the case.” As to what constitutes malice in these cases, it is 
stated in Mitchell v. Jenkins, 5 B. and Ad. 588, 595, that the term malice 
is not to considered in the sense of spite or hatred, but of malus animus, 
and as denoting that the party was actuated by improper and indirect 
motives. 

VI, VII. The sixth mode of restraint * * * is a judge’s order to 
stay proceedings, and a seventh restraint | my to groundless and 
vexatious defences, and has been imposed by the bills of exchange act 
(1855), and the supreme court of judicature act, 1873-5.—[ Law Maga- 
zine & Review. 








Book Notices. 


Tae New YorK WEEKLY Dicest.—Cases Decided in the United States 
Supreme, Circuit and District Courts, Appellate Courts of the Several 
States, State and City Courts of New York and English Courts. Vol. 
Il. New York: Campbell & Co. 1876. 

This volume contains six hundred pages, and abstracts of over five 
hundred decisions. Of these, forty-four are of the United States Su- 
preme Court, and one-half th at nuniber of the federal circuit and dis- 
trict courts; one each, from Maine, Maryland, Michigan, New Hamp- 
shire, Tennessee and Texas; two from Indiana, Iowa, Kansas and 
Louisiana; three from the District of Columbia; four from Ohio; six 
from Missouri; eight from Illinois; fifteen from Connecticut ; fifty-three 
from Pennsylvania, and the remainder from the different courts of New 
York. 

In a previous number, in noticing the first volume of this work, we 
ventured a few suggestions which we regret to say have not been ob- 
served; asit may be that what we then wrote has never come to the 
knowledge of the unknown editor of this volume, we therefore repeat 
our former criticisms. We suggested that where the digest should draw 
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upon the different law journals of the country for material, that credit 
should be given for what was taken. But we, in this volume as in the 
last, still find not a few syllabi written by the editors of this paper, and 
quite a number of abstracts of opinions which have been published only 
in this journal. Again, we intimated that the value of a compendum de- 
pended upon the accuracy with which it showed where the full opinions, 
which it simply abridged, could be obtained if required. We have no 
hesitation in saying, that the value of this digest would be very much 
enhanced were this course adopted. But there is a last and a still more 
serious fault to be found with the work before us. The title page dis- 
closes no name asa guarantee of the authenticity and genuineness of 
the contents. ‘‘ As soon,” said an English chancellor, ‘as the report of 
any case is published, with the name of a barrister attached to it, the 
report is accredited, and may be cited as an authority before any tribu- 
nal.”’ This is the rule in England. If such a rule as this prevails in 
this country—as it certainly ought, and as we beiieve it does—the prac- 
tical value of this Digest, will certainly not requite its cost. The sec- 
ond volume is well printed and bound, and its appearance is fully equal 
to the first of the series. 











—Tne Supreme Court of the United States met on Monday, Octo- 
ber 9th, pursuant to adjournment. The call of the docket, under the 26th 
rule commenced on the 10th. 


—TueE Law Department of the State University of Wisconsin in June 
last changed the law course from one to two years. The course is now 
two full university years. One full year must be spent in the university 
to entitle students to a degree ; one year of the course may be spent in 
a law office reading under the direction of a reputable lawyer; Dut no 
student will be graduated who has not spent two years in preparation 
for professional work, and at the end of that time passed an examina- 
tion conducted by the Faculty and Board of Visitors. All the profes- 
sors are either judges now upon the bench, or lawyers engaged in 
practice in the courts. 


—LeGat Epucarion 1n GerMany.—The career of a German youth 
from the time he leaves the state school until he is admitted to the bar 
is as follows: On his entering an university with the intention of study- 
ing law, he produces from the gymnasium or state school a certificate of 
his having satisfied the examiners in classical and general literature and 
in mathematics. Most of the German states require attendance at the 
lectures of the university professors as a qualification for call to the bar. 
The length of time to be spent before a certificate of such attendance 
can be obtained varies at the different universities. At Berlin, the course 
extends over three years, and comprises lectures on sixteen subjects. 
An examination tests the progress made during this period. After pass- 
ing this examination the candidate is sworn in as an auscultator at one 
of the superior courts of law, and is assigned as a pupil to one of the col- 
lege of judges. In this character he makes himself acquainted with the 
procedure of the courts, and acts in small matters as a clerk of the 
court. He must obtain every quarter, from the members of the tribu- 
nal, certificates of his diligence and ability in the discharge of his duties 
as auscultator, and must, at the same time, continue his theoretical 
studies. Another examination has to be passed, and then the ausculta- 
tor, if his certificates are satisfactory, receives from the minister of 
justice the appointment of referendarius. The referendarius has to 
spend a considerable time in studying, pleading and in preforming sub- 
ordinate offices about the court. He is employed to take evidence, to 
act as taxing master, and occasionally to defend actions, or sit as legal 
adviser in minor causes. After practicing in this way for a period gen- 
erally extending over two years, he goes as a pupil to the chambers of 
an advocate for six months, and, if he obtains a certificate of proficiency 
from his tutor, he is at last appointed as an advocate, and a court-is 
assigned for him to practice in.—[Law Magazine and Review. 


—TuE New AMENDMENT TO THE UNITED States Bankrupt Law.— 
An act to amend the act entitled *‘ An act to amend and supplement an 
act entitled.‘ An act to establish a uniform system of bankruptcy through- 
out the United States,’ approved March second, eighteen hundred and 
sixty-seven, and for other purposes.” approved June twenty-second, eight- 
een hundred and seventy-four. 

Be it enacted by the Senate and House of Representatives of the United 
States of America, in Congress assembled, That section twelve of said 
act be, and the same is hereby, amended as follows: After the word 
“committed ” in line forty-four, insert: Provided also, That no volun- 
tary assignment by a debtor or debtors of all his or their property, here- 
tofore or hereafter made in good faith for the benefit of all his or their 
creditors, ratably and without creating any preference, and valid accord- 
ing to the law of the State where made, shall of itself, in the event of 
his or their being subsequently adjudicated bankrupts in a proceeding 
of involuntary bankruptcy, be a bar to the discharge of such debtor or 
debtors. That section fifty-one hundred and eight of the Revised Stat- 
utes is hereby amended so as to read as follows: At any time after the 
expiration of six months from the adjudication of bankruptcy, or if no 
debts have been proved against the bankrupt, or if no assets have come 
to the hands of the assignee, at any time after the expiration of sixty 
days and before the final disposition of the cause, the bankrupt may ap- 

ly to the court for a discharge from his debts. This section shall app 
= Bn cases heretofore or hereafter commenced, Approved July D6, 
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